THE V/ASHlNGTONIAN PUBLISHING- CO., INC., } 

Plaintiff, ( 



( Equity No. 55, 429 


DREW PEARSON, et al., 


Defendants 


MOTION OE DEFENDANT. DREW PEARSON. TO DISMISS 

THE BILL OF COMPLAINT 


Now comes the defendant, Drew Pearson, by Elisha Hanson 


and Eliot C. Lovett, his attorneys, and moves the Court to dis¬ 
miss the Bill of Complaint in the above entitled cause; and as 
grounds for said motion, says: 

1. That the facts alleged in the Bill of Complaint 
fail to state a cause of action. 

2. That the Bill of Complaint fails to show that the 
plaintiff has such an interest in the subject matter as to en¬ 
title it to maintain this suit. 

3. That the Bill of Complaint fails to show that the 
plaintiff, if it had any rights, acted with due diligence. 

4. That the Bill of Complaint fails to show that the 
plaintiff had rights prior to those of this defendant in the mat¬ 
ter complained of. 


5. And other grounds apparent on the face of the Bill 



Attorneys for Defendant 


Drew Pearson, 
729 15th St., N. W., 


729 15th St., N. W., 
Washington, D. C. 



















To Alan B. David, 

Gibbs L. Baker, 

Attorneys for the Plaintiff. 


Please take notice that the points in sufc 


Mar j q 


t'o 
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foregoing motion and the authorities intended to be used, are 
attached hereto. The rules of the above entitled Court require 
that if you oppose the granting of the motion you shall, within 


five days from the date of service of a copy of this motion upon 
you, or within such further time as the Court may grant, or as 
the parties to this suit may agree upon, file in reply with the 
Clerk of said Court a statement of the points and authorities 
upon which you rely, and serve a copy thereof upon counsel for 
the defendant in whose behalf this motion is filed. 



Attorneys for Defendant 
Drew Pearson, 

729 15th St., N. V.'., 
Washington, D. C. 


mentioned 
of March, 


Service of a copy of the foregoing Motion and afore- 
points and authorities acknowledged this /ft/"^^ day 
1953. 





&IAcl 


Attorneys for Plaintiff. 































IN THE SUPREME COURT OF THE DISTRICT OF COLUMBIA 


THE WASHINGTONIAN PUBLISHING CO., INC., ) 

Plaintiff, ( 

) 


v. 


( Equity Ho. 55,429 


DREW PEARSON, et al., 


defendants. ) 




^ a / ) 

-f Q 7g^ 

ICTMORANDUM, STATEMENT OF POINTS AID 


IN SUPPORT OF MOTION TO DISMISS BILL OF COMPLAFLtM Cjft}- 


defendant, drew Pearson, submits the following raem- 
orandum/points and authorities in support of his motion to dis¬ 
miss the Bill of Complaint in the above entitled cause. 


Foreword 

This is a proceeding in equity, brought under the Copy¬ 
right Act of 1909, as amended, by the Yfeshingtonian Publishing Co. 


Inc., a Delaware corporation, with its principal place of business 
in Washington, D. C., to restrain this defendant, among others, 
from publishing, printing, selling, distributing or circulating to 
the public for profit, or otherwise, a certain book, "More Merry- 
Go-Round"; to require the defendants ’to deliver to the United 
States Marshal all of the copies of said book now in their pos¬ 
session; and the Marshal to destroy them; to require the defend¬ 
ants to make an accounting of receipts and profits from the sale 
of said book; and, at the election of the plaintiff, to require 
the defendants to pay monetary damages at the rate of One Dollar 
($1.00) per page for each printed page of alleged infringing ma¬ 
terial in the book; and for such other and further relief as the 
Court may decree. 

Tbe facts upon which the litigation is based are these: 
The Y/ashingtonian was a monthly magazine, published by the Y7ash- 


ingtonian Publishing Col, Inc., a Delaware corporation, the entire 
capital stock of which, prior to April 4, 1932, was owned by the 























■rr 


Mayflower Hotels Corporation of AmerfLca, which company, in the 
summer of 1931, was placed in a receivership by order of this 
Court. Upon taking control of the hotel and its assets, the re¬ 
ceivers discovered among the assets the certificates of stock in 
the Publishing Company. Upon making inquiry, they ascertained 
that the Publishing Company was indebted to the hotel in a sum 
in excess of Twenty-five Thousand dollars (y25,0Q0) and in fact 
was insolvent. Without delay, the receivers notified Mrs. Marian 
Banister, who sometimes designates herself as Mrs. Blair Banister, 
then editor and publisher of the magazine for the parent company, 
they would not authorize its further publication or advance any 
, more money for that purpose. 

Notwithstanding the specific instructions of the re¬ 
ceivers, Mrs. Banister brought out further issues of the magazine, 
including the December, 1931, issue. The magazine ceased publica- 
i tiou with that issue, its second class privileges being revoked 
! in July, 1952, by the Postmaster General of the United States. 

Pursuant to an order of this Court, entered April 4, 

1932, the receivers sold the stock in the Publishing Company to 
one James William Bryan, acting for himself and associates, for 
Five Hundred Dollars (y5QQ) cash; an agreement to furnish one hun¬ 
dred (100) copies monthly to the hotel for twenty-four (24) months 
after publication 7/as resumed; and for tv/enty-four (24) full pages 
of advertising in one color at a rate of Two Hundred Dollars (§200() 
per page. 

From the foregoing, it can be seen that from the time 
the receivers notified Mrs. Banister of their refusal further to 
authorize the publication of the magazine or the expenditure of 
any money thereon, the actual publication was without their auth¬ 
ority or that of the corporation which was within their control, 
but was solely-on her individual responsibility. 

The December, 1951, issue contained, among other things, 
Jan article by Rixie Smith, but printed under the pseudonym of 
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Lintliicum Hall, entitled "The Mills - of the Gods". Bankruptcy 
proceedings against the company, in this Court, indicate Smith 
was not paid for the article. 

While this issue contained a notice reading "Copyright¬ 
ed 1931 by The Washingtonian Publishing Co.", the bill of com¬ 
plaint shows that the requirements of the Copyright Act of 1909 
for the filing of an affidavit and the deposit of copies were 
not complied with promptly as provided in the Act, that the af¬ 
fidavit was not filed and the required copies deposited with the 
Register of Copyrights until February 21, 1933, - or more than 
fourteen months after the last issue of the magazine was pub¬ 
lished. 

Meanwhile, defendant Pearson was engaged in writing a 
book entitled "More Merry-Go-Round". This was a composite work, 
with more than one author, and was published by Liveright, Inc., 
in 1952. It contains much of the article entitled "The Mills - 
of the Gods", which appeared in the December, 1951, issue of The 
I Washingtonian. But, as the bill of complaint shows, the plain¬ 
tiff, who claimed copyright in 1951, did not actually register 
the claim until February 21, 1935, and had knowledge of the pub¬ 
lication of "More Merry-Go-Round" in 1932. 

In view of the statements made to this Court by the 
receivers of the Hotel Company, in their petition of April 4, 

1932, Equity Ho. 52,888, for leave to sell the capital stock of 
the Publishing Company, to the effect that at least the December 
issue was published without their knowledge or consent, the ques¬ 
tion is presented as to whether the Publishing Company may claim 
any rights alleged to accrue during that period of unauthorised 
[publication. 
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A more important question is whether the plaintiff, 
in the absence of any satisfactory explanation of the delay of 
more than fourteen months between the date of claiming copyright 
and the date of registering the claim, can maintain its action. 
The bill does not even attempt to explain the long delay, but 
alleges that the plaintiff’s copyright was infringed in 1952 
while admitting that plaintiff did not attempt to register its 
claim of copyright until 1933. The Copyright Act requires p romp t 
application for registration and prohibits suits such as this 
until registration is completed in the manner specifically pro¬ 
vided by the Act. 

The Lav? 

1. plaintiff has no right of action because of fail¬ 
ure to comply with the provisions of Section 12 of the Co pyright 
Act of 1909, as amended . 

The privilege of copyrighting original literary work 
is conferred by the Act of Congress of March 4, 1909, as amended 
by the Acts of August 24, 1912, March 2, 1915, and March 28, 

1914, known as the Copyright Law of the United States of America. 
Copyright is initiated under the provisions of Section 9 of the 
Act, which provides that any person entitled thereto may secure 
copyright for his work by publication thereof with the notice 
of copyright affixed to each copy published or offered for sale 
in the United States by authority of the copyright proprietor, 
except in the case of books seeking ad interim protection under 
Section 21 of the Act. 


4 






















Section 10 of the Act provides that the person claiming 
copyright may obtain registration of his olaim by complying with 
the provisions of the Act, including the deposit of copies, and 
upon such compliance the Register of Copyrights shall issue to 
him the certificate provided for in Section 55 of the Act. Inso¬ 
far as this particular case is concerned, Section 12 of the Act 
is vital. It reads: 

"Sec. 12. That after copyright has been secured 
by publication of the work with the notice of copy¬ 
right as provided in section nine of this Act, there 
shall be promptly deposited in the copyright office 
or in the mail addressed to the register of copy¬ 
rights, Washington, District of Columbia, two com¬ 
plete copies of the best edition thereof then pub¬ 
lished, or if the work is by an author who is a cit¬ 
izen or subject of a foreign state or nation and has 
been published in a foreign country, one complete 
copy of the best edition then published in such for¬ 
eign country, which copies or copy, if the work be a 
book or periodical, shall have been produced in ac¬ 
cordance with the manufacturing provisions specified 
in section fifteen of this Act; or if such work be a 
contribution to a periodical, for which contribution 
special registration is requested, one copy of the 
issue or issues containing such contribution; or if 
the work is not reproduced in copies for sale, there 
shall be deposited the copy, print, photograph, or 
other identifying reproduction provided by section 
eleven of this Act, such copies or copy, print, 
photograph, or other reproduction to be accompanied 
in each case by a claim of copyright. No action or 
proceeding: shall be maintained for infringement of 

copyright in any work until th e provisions of this 

with rfisnect to the de posit of copies and regis¬ 
tration of such work shall have been complied with ." 

"(Emphasis supplied.) 

Pursuant to the law, the Register of Copyrights promul¬ 
gated rules and regulations for the registration of claims to 
copyright. Section 24 of the rules and regulations deals with 
"How to secure registration of published works.'* This section is 
also vital to a consideration of this particular complaint. It 
reads: 


"24. Pronqptly after first publication of the 
work with the copyright notice inscribed, two com¬ 
plete copies of the best edition of the work then 
published must be sent to the Copyright Office, with 
a proper application for registration correctly fill¬ 
ed out and a money order for the amount of the legal 
fee. 

"The statute requires that the deposit of the 
copyright work shall be made 'promptly’, which has 

been defined as ’without unnecessary delay.’ It is 


















not essential, However, that the deposit be made on 
the very day of publication." 

Thus, it will be seen that before either copyright or 
claim of copyright has any legal standing, it must be registered 
in the office of the Register of Copyrights and that in order to 
comply with the requirements for registration, two copies of the 
! published material must be deposited with the Register of Copy- 
j rights promptly after publication. The Courts previously have 
defined the use of the word "promptly’* in a legal sense. The 
words "promptly and without delay" mean "with reasonable prompt¬ 
ness, and without unreasonable delay". Burlingame v. -adams 

| press Company , 171 Fed. 902, 904. 

In Whalen v. Western Assur. Co. of Toronto, 185 Fed. 

490, 492, the Court voided an insurance policy on a canal boat 
because the owner did not comply with a provision that "in case 
of any loss or misfortune, prompt notice of the disaster" should 
be given to the insured. The notice in this case was not given 
until nearly a month after the boat sank, and the Court held that 
this was not prompt compliance with the requirement of the policy 
no reason appearing why the owner could not have given such no¬ 
tice at once. 

In F. W. Dodge Co. v. H. A. Hughes Co. , 72 Atl. 1056, 
1039, the Court held that where the plaintiff was required to 
forward information promptly under the terms of the contract, the 
plaintiff was obligated to forward such information not "regular¬ 
ly" but without unnecessary delay. 

The common meaning of the word "prompt", as taken from 
Webster’s Dictionary, is "ready and quick to act as occasion de¬ 
mands; not dilatory or hesitating; responding instantly; immedi¬ 
ate, as prompt in obedience, prompt to go. 2. Done or rendered 
readily or immediately; given without delay or hesitation, as 
prompt assistance, obedience." 

In this case, it is pertinent to point out that where¬ 
as plaintiff claimed copyright of the article alleged to be in- 
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fringed in December, 1951, plaintiff made no effort to comply with 
;the law requiring the deposit of copies promptly after publication 
until February 21, 1933. The Bill of Complaint gives no reason fo: 
plaintiff f s failure so to comply with the law. The Bill of Com¬ 
plaint merely sets up the facts, and such facts, on their face, in 
!the light of the further provision of Section 12 that '‘no action 
or proceeding shall be maintained for infringement of copyright in 
any work until the provisions of this Act with respect to the de¬ 
posit of copies and registration of such work shall have been com¬ 
plied with", clearly indicate that the plaintiff has failed to 

failed to show 

state a cause of action and has/such an interest in the subject mat¬ 
ter as to entitle it to maintain this suit. 

2. The Act itself interprets the word "promptly". 

Sections 13, 21 and 22 of the Act all deal with the use 
of the word "promptly". Prior to the Act of 1909, one who claimed 
copyright of a published work had to deposit it within ten days of 
publication. A case arose where the copy was deposited the day 
prior to publication and where later suit was brought alleging in¬ 
fringement. The Court, in this case, held that the deposit of 
copy on the day prior to publication was substantial compliance 
with the law requiring deposit within ten days of publication. 
Belford v. Scribner . 144 U. S. 488, 36 L. Ed. 514. 

The Act of 1909, as amended, clarified the old statute 
by providing for the deposit promptly after publication in the of¬ 
fice of the Register of Copyrights, and Section 13 of the Act makes 
further provision that should the copies called for by Section 12 
not be promptly deposited, the Register of Copyrights may, at any 
time after the publication of the work, upon actual notice, re¬ 
quire the proprietor of the copyright to deposit them, and after 
demand for deposit has been made, if the proprietor fails to de¬ 
posit within three months from any part of the United States or 
six months from an outlying territorial possession, the proprietor 

"shall be liable to a fine of ^100 and to pay to the Library of 
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! Congress twice the amount of the retail price of the best edition 
of the work, and the copyright shall become void .” (Emphasis sup¬ 
plied. ) 

Section El again deals with the question of promptness 
in complying with the Act. It provides that, in the case of a 
book first published abroad in the English language, the deposit 
in the Copyright Office not later than sixty days after its publi¬ 
cation of one complete copy will give said book an ad interim 

good 

copyright thereof/only for four months. Then, Section 22 provides 
that if, within the ad interim period, an authorized edition of 
such book shall be published in the United States in accordance 
with the manufacturing provisions specified in Section 15 of the 
Act " and whenever the provisions of this Act as to the deposit of 
copies, registration, filing of affidavit, and the printing of the 

copyright notice shall have been duly complied with , the copyright 
shall be extended to endure in such book for the full term provid¬ 
ed elsewhere in this Act." (Emphasis supplied.) Thus, it can be 
seen that under Section 13, if demand is made for the deposit of 
copies, such deposit must be made within three months if the 
copies were published within the United States or the copyright 
becomes void, and that, in Section 21, in the case of a book pub¬ 
lished in the English language abroad, only sixty days are allowed 
for the deposit of copies in order to obtain an ad interim copy¬ 
right, and that the ad interim period of copyright protection it¬ 
self is limited to four months. 

In this case, the plaintiff admits a lapse of more than 
fourteen months between the publication of the article and the no¬ 
tice of copyright and compliance with Section 12 of the law re¬ 
quiring deposit of copies in order to secure registration, without 
which registration no suit for infringement can stand under the 
provision of Section 12, and, as before stated, no reason is given 
j.Lor this period of fourteen months delay between the time of claim- 
iing copyright and the time of alleged compliance with the Act. 




























----r— 

3. The plaintiff, if It had any rights in December, 

1951, failed to exercise reasonable diligence and is guilty of 

laches . 

In Patterson v. Hewitt , 195 U. S. 310, 522; 49 L. Ed. 

214, 219, the Court held that laches may defeat a suit in equity v 
to enforce rights, even though the time fixed by a statute for the <e> 
prosecution of actions or suits in lav/ or equity has not expired. 

The Copyright Act provides, in Section 12, that no ac¬ 
tion or proceeding shall be maintained for infringement of copy¬ 


right in any v/ork until the provisions of this Act, with respect 
to the deposit of copies and registration of such work, shall have 
been complied with. 

In Hammond v. Hopkins , 143 U. S. 224; 36 L. Ed. 154, 

153, Mr. Chief Justice Fuller, speaking for the Court, said: 

" No rule of lav/ is better settled than that a 
court of equity will not aid a party whose application 

is destitute of conscience, good faith and reasonable 

diligence , but will discourage stale demands for the 

peace of society by refusing to interfere where there 
have been gross laches in prosecuting rights or where 
the long acquiesence in the assertion of adverse 
rights has occurred." (P. 145.) (Emphasis supplied.) 

In Halstead v. Grinnan . 152 U. 3. 410 , 415; 38 L. Ed. 
495, 500, the Court held that the length of time, during which the 
party makes the assertion of his rights, which must pass in order 
to show laches varies with the peculiar circumstances of each case, 
and further, that laches is an equitable defense controlled by 
equitable considerations, and the lapse of time must be so great, 
and the relations of the defendant to the rights such, that it 
would be inequitable to permit the plaintiff to now assert them. 

This case involved an alleged violation of trust. The 
offense, according to the Bill of Complaint, which was not filed 
until 1884, was actually committed in 1864, and the Court, in deny¬ 
ing the relief said: 


"Each case must necessarily be governed by its 
own circumstances, since, though the lapse of a 7 few 
years may be sufficient to defeat the action in ore 
case, a longer period may be held requisite in an¬ 
other, - dependent upon the situation of the parties 
the extent of their knowledge or means of information. 
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in an earlier case, Badger v. Badger , 69 U. S., 2 7?all 1 
8795, the Court held that a party seeking to avoid laches "should 
set forth in his bill specifically what were the impediments to 
an earlier prosecution of his claim; how he came to be so long 
ignorant of his rights; otherwise the chancellor may justly re¬ 
fuse to consider his case, on his own showing without inquiring 
whether there is a demurrer or a formal plea of the statute of 

limitations contained in the answer." 

In some cases, the diligence required is measured by 

months rather than by years. Pollard v . Clayton, 1 Kay and J, 
462; Attwood v. Small , 6 Clark and F., 356. 


4. Change in the value of property between the time 
the cause of action arose and the time t he Bill was filed is ma¬ 

terial to be considered upon the question whet her the suit wa.s 
brought without unreasonable delay. 

This suit is over the alleged infringing of an alleged 
copyright article by the authors and publishers of a book which, 
in turn, was copyrighted on August 26, 1932. The alleged right 
of copyright upon which the action is based, according to plain¬ 
tiff, accrued on December 10, 1931. The actual registration of 
the copyright, tinder the terras of which this suit was brought, 
did not occur until February 21, 1933. 

If a copyright be good, the law grants its owner or 
proprietor a period of twenty-eight years protection. This per¬ 
iod is equivalent to the period of statutes of limitations gov¬ 
erning actions in other causes. Yet, in Patterson v. Hewitt , 
supra, the Court said: 

n 7>e consider the better rule to be that, even 
if the statute of limitations be made applicable in 
general terms to suits in equity, and not to any 
particular defense, the defendant may avail himself 
of the laches of the complainant notwithstanding 
the time fixed by the statute has not expired. 1 ’ 

The Court further commented upon Calhoun v. Millard . 

121 N. Y. 69, 8 L.R.A. 248, 24 N. 3. 27, and said: 
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"In the last case the question is discussed 
at considerable length by Chief Judge Andrews, 
and the conclusion reached that ‘the period of 
limitation of equitable actions fixed by tlis 
etfl+.iitP is not. where a purely equitable remedy 



ciples for unreasonable delay, although the full 
period of ten years has not elapsed since the 
cause of action accrued.'" 

Conclusion 

The Bill of Complaint shows on its face that more than 
fourteen months elapsed between the original claim of copyright 
and the registration of said claim of copyright, without which 
registration suit cannot be brought. The Bill gives no reason 
for this undue delay, notwithstanding the requirement of the .act 
that the formalities of registration shall be complied with prompt 
ly after the original publication of the material claimed to be 
copyrighted. 


It is respectfully submitted that the Bill is insuffic¬ 


ient to warrant this Court in finding for the plaintiff and that 
the motion of this defendant to dismiss the Bill of Complaint 
should be granted. 


Respectfully, 




Attorneys for Defendant 

Drew Pearson. 
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IN THE SUPREME COURT OF THE DISTRICT OF COLUMBIA 
Holding an Equity Court 


THE WASHINGTONIAN PUBLISHING CO., INC., 

Plaintiff, 


vs. 


DREW PEARSON, at al., 


Defendants. 


) 

) 

) 

) 

) 

) 

) 

) 

) 


EQUITY NO. 55429 

FILED 

MAR 1« 1933 


r2lKK E. C0HH1HGH4H. CM. 


MEMORANDUM IN OPPOSITION TO THE 
MOTION TO DISMISS THE BILL OF COMPLAINT 


Now conies the plaintiff, toy its attorneys, Gitotos L. Baker and 
Alan B. David, in opposition to the motion to dismiss the toill 
of complaint for the reasons set forth in the accompanying memorandum. 


WJIBBS L. BAKER 


ALAN B. DAVID 

ATTORNEYS FOR PLAINTIFF 
815-15th St. N. W., 
Washington, D. C. 


nJf / 

Service acknowledged this day of March, 1933. 







ATTORNEYS FOR DEFENDANT, DREW PEARSON 
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IN THE SUPREME COURT OF THE DISTRICT OF COLUMBIA. 


IHE WASHINGTONIAN PUBLISHING CO., INC., ) 

) 

Plaintiff, ) 

) 

vs, ) 

DREW PEARSON, et al., ) 

) 

Defendants. ) 


MEMORANDUM 


EQUITY - NO. 55429 


FILED 
MAR 1 R 1933 

ISlffi E. C0HH1M6H4H, Clot 


Hie attention of the oourt is respectfully called to the 
Irrelevant natter sought to be introduced in support of the motion 
contained in the memorandum filed by the defendant and indicated by 
the novel designation of ’’Foreword". 


A motion to dismiss, like a demurrer at law, admits the 
allegations of the bill of complaint on which the motion must rest. No 
new matter can be introduced by self-serving, ex parte statements such 
as are contained in the "Foreword" of defendant’s supporting memorandum. 


Hie memorandum of defendant suggests as a ground for 
dismissing the bill that it shows on its face that the two copies of 
the copyrighted magazine for the month of December 1931 were not 
deposited with the Librarian of Congress promptly , and not until 
February 81, 1933, slightly more than a year after the copyright was 
obtained. 

By reference to the Act of Congress of March 4, 1909, 
as amended, known as the Copyright Act, and to Section 9 thereof, the 
court will find that copyright protection is not dependent on filing 
oopies with the Register of Copyrights. Under previous acts the filing 
























of copies was a prerequisite. 

"Deposit of printed copy of title of 
work to be copyrighted as prerequisite to copy¬ 
right has not been required since enactment of 
Uarch 4 . 1909, o. 320". (Title 17, U. S. Code 
Annotated, Compiler's Notes of Decisions, Page 67.) 

No cases have been decided holding contra. 

Failure to deposit copies promptly has no relation to 
the right to maintain the suit and does not affect the validity of the 
copyright, nor the protection afforded thereby for a period of 
twenty-eight years. 

The bill alleges the issuance of a certificate of 
copyright February 21, 1933, on the face of which is stated the fact 
that the copies required had been filed February 21, 1933. The 
allegations of the bill as to this exhibit and the exhibit itself 
demonstrate that no demand has been made by the Register of Copyrf. ghts 
nor penalty assessed for the delay in filing copies. 

Section 13 of the Act provides: 

"Should the copies called for by section 12 
of this title not be promptly deposited as provided in 
this title, the register of copyrights may at any 
time after the publication of the work, upon actual 
notice, require the proprietor of the copyright to 
deposit them, and after the said demand shall have been 
made, in default of the deposit of copies of the work 
within three months from anypart of the United States, 
except an outlying territorial possession of the United 
States, or within six months from any outlying 
territorial possession of the United States, or from 
any foreign country, the proprietor of the copyright 
shall be liable to a fine of §100 and to pay to the 
Library of Congress twice the amount of the retail price 
of the best edition of the work, and the copyright 
shall became void. " 



























Seotion 12 of the Act provides: 

»t * * * No aotion or proceeding shall 
he maintained for infringement of copyright in any 
work until the provisions of this title with respect 
to the deposit of copies and registration of such 
work shall have been complied with*" 

Hie bill of oomplaint in this case was filed on Maroh 8, 1935, 

\ 

subsequent to the filing of the copies as required by the Act* 

It is submitted that the argument that the provisions of 
the Act have not been complied with, is without merit. 

It is contended by the defendant that the delay in filing the 
copies amounts to laohes. The penalty provided for not filing the copies 
promptly is set out in the statute. The oourt certainly should not 
be asked to extend the penalties or to alter or ohange the provisions 
of the statute by barring the suit, nor for undue delay in bringing it 
as a penalty for not filing the copies promptly. Such a holding would be 
an enlargement of the penalties provided in Seotion 13 of the Act. 

It is further contended by defendant that the bill of 
complaint should be dismissed for laches. 

The protection of the oopyright runs for a period of 
twenty-eight years and the copyright protection is a vested property 
right. 

It is submitted that the suit is providently brought if 
filed at any time within the period in which the property right of 
the plaintiff is protected. 

The rule usually followed by the courts in applying the 
doctrine of laohes is set up on the memorandum of the defendant by 
quotation from the Supreme Court of the United States in 






















Halstead v* Grinnan, 152 U. s. 410, 413; 38 L. Ed. 495, 500, as follows: 

"Eaoh ease must necessarily be governed by its 
own circumstances, since, though the lapse of a few years 
«ay be sufficient to defeat the action in one case, a 
longer period may be held requisite in another, - dependent 
upon the situation of the parties, the extent of their 
knowledge or means of information ..." 

Even if statutory property right of the plaintiff in the 
copyright for a period of twenty-eight years does not justify a suit 
at any time during that period, there has not been any undue delay in 
^ filing the suit. The cause of action arose slightly more than a 
year before the suit was brought. During all of this time defendants 
had notice of the infringement of the copyright by the publication on 
the issue of the magazine in question of the copyright proprietorship of 
the plaintiff. 

.Another contention made by defendant is to the effect that 
the bill of complaint does not show a sufficient Interest in the 
plaintiff to maintain the suit. 

If the ownership of property which has been appropriated by 
the defendant Pearson is not a sufficient interest to maintain the suit, 
counsel for defendant will have to point out why it is not. 


Oral argument is requested. 


Bespeotfully submitted. 



/G*. 

ALAN B. DAVID 

ATTORNEYS FOR PLAINTIFF 

THE WASHINGTONIAN PUBLISHING CO. INC. 


































... Defendant . 

<5rc£ilti0: You arc hereby commanded as heretofore you have been commanded to appear before the Supreme 
Court of the District of Columbia to answer a bill of complaint {or petition) exhibited against you in the said Court 
in a suit in Equity by the above-named plaintiff' , and to f urther do and receive what the said Cowrl shall have 
considered in this behalf; and hereof fail not . 

XDftnesa, The Honorable ffnm ■ L^JcGo y, Chief Justice/6f said Court, the 

_ ^2JL . day of A. D. 

)/ Frank E^^tfNNiNGiiXityCKcrZr. 




v. 



Attorney. 


Note. —The defendant is required to file his answer or other defense in the Clerk’s office on or before the twentieth day 
after service, excluding the day thereof; otherwise, the bill may be taken pro confcsso. 7—1304 
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I Defendants. ) 

ORDER 

Upon hearing on the motion of the defendant, Drew 
Pearson, to dismiss the bill of complaint filed herein, it is 

rr 

thi s d ay of April, 1933, 

ADJUDGED, ORDERED and DECREED that said motion to 
dismiss is denied, without prejudice to the right of the defend¬ 
ant to renew the same in answers, and that defendant is grant¬ 
ed until April 25, 1933, to answer* 
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IN 3HE SUPREME COURT OF THE DISTRICT OF COLUMBIA 


HOLDING AIT EQUITY COURT 


The Washingtonian Publishing Co., Inc., 

Plaintiff, 


Drew Pearson, 

Robert S, Allen, 
Liveright, Inc., 
and 

Van Rees Press, Inc. 


vs. 


Defendants. 


) 

) 

) Equity No. 55429 

) 

) 


*n. a - 


M/\y 




US 






MOTION TO STRIKE PARTS OF THE 
ANSWER TO TEIE BILL OF COMPLAINT 




Now comes the plaintiff, by its attorneys, and moires 

the court to strike out that part of Paragraph 6 designated as 

"(b)" of the answer and so much of "(a)" of Paragraph 7 as 

states ’except as to the originality of the article, "The Mills - of 

the Gods", and states that this article was jointly oonceived by 

V 

Rixie Smith and himself"; all of Paragraph 9; and so much of "(a)" 
of Paragraph 10 as states 'upon information and belief, that the 
plaintiff never completed the purchase of the said article by any 
payment to the said Smith therefor'; and all of "(c)" of Paragraph 10 
all of Paragraph 15; all of "(b)” and "(c)" of Paragraph 17; all 
of "(a)" of Paragraph 19; all of "(a)" of Paragraph 28; all of 
"(c)" of Paragraph 22; all of "(d)" of Paragraph 22; all of "(c)" 

of Paragraph 22; all of "(d)" of Paragraph 22; for the following 
reasons: 

The subject matter of the foregoing paragraphs and 
parts thereof are irrelevant and immaterial and the plaintiff should 
not be required to join issue thereon. 

GIBBS L. BAKER 

ALAN B. DAVID - 

ATTORNEYS FOR PLAINTIFF 























To; Elisha Hanson 
Eliot C. Lovett, 

Attorneys for the defendants. 

Please take notice that the points and 
authorities in support of the foregoing motion are attached 


hereto. The rules of court requiro that if you oppose ^ 

the granting of the motion, you shall, within five days 
from the date of the servioe of a copy of this motion upor ^ & 


you, or within such further time as the court may grant, 
or as the parties to this suit may agree upon, file in reply, 


with the Clerk of this Court, a statement of the points and 


authorities upon which you rely and serve a copy thereof upon 
counsel for plaintiff in whose behalf this motion is filed. 

Service of a oopy of foregoing motion -- 

and aforesaid points and authorities acknowledged this ^ 7 day 
of May, 1933. 




ATTORNEYS FOR DEFENDANT 
















MOTION TO DISMISS 
OHS BILL 



On the 24th day of April, 1933 a motion was filed 


on behalf of the defendant, Drew Pearson, to dismiss the Bill 
of Complaint. This motion wa3 denied subsequently without 
prejudice to the right of the defendants to renew the same in 
answers. 

As grounds for said motion the defendant, Drew Pearson, 


stated: 


1. That the facts alleged in the Bill of 
Complaint fail to state a cause of action. 

2. That the Bill of Complaint fails to showthat 
the plaintiff has such an interest in the subject matter 
as to entitle it to maintain this suit. 

3. That the Bill of Complaint fails to show that 

uhe plaintiff, if it had any rights, acted with due diligence. 

4. That the Bill of Complaint fails to show that the 
plaintiff had rights prior to those of this defendant in the 
natter complained of. 

5. And other grounds apparent on the face of 
the bill. 
























(a) of Paragraph 7 

So rauoh of (a) of ParaGraph 7 sought to be stricken 
out is a claim of joint authorship by the defendant Pearson of 
the oopyright article, but doos not deny that the artiole was 
copyrighted by plaintiff. The olaim of joint authorship of the 
artiole is immaterial and should be stricken out of the answer. 

Paragraph 9 

This paragraph denies the ownership of the article 
copyrighted by the plaintiff. Ownership of the article is immaterial 
to the issue in this suit and the allegation should be strioken out. 

In the case of Harms v. Cohen, 279 Fed. 276, the 
facts were that a copyrighted musical composition was distributed 
by the copyright owner to musioians to exploit the music. The 
defense to the suit for infringement was that this distribution 
constituted a license to the public. 

The court said: 

"the copyright owner has exclusive 
right to print, vend, reprint, publish and copy the copyrighted 
work and under Seotion 41 {Comp. Stat. 9662) the oopyright is 
distinot from the property in the material object copyrighted 

and the sale or conveyance by gift or otherwise of the material 

object does not of itself constitute a transfer of the copyright 
nor does the assignment of a oopyright constitute a transfer of ’ 
the title to the material object" (Italics ours) 

It is immaterial whether the defendant Pearson was 
a joint author of the artiole or whether ’the said Rixie Smith 
did for a valuable consideration sell, convey and assign the said 
article "The Mills - of the Gods" to the plaintiff’ or that said Smith 
received no compensation from plaintiff for said article. It i s 
further immaterial that defendant Pearson paid said Smith for the 


use of the artiole 


















A memorandum of pointo and authoritieo in support 
of the motion was filed and in opposition the plaintiff also 
filod a memorandum. Hie memorandum of tho plaintiff is a port 
of tho reoord and is referred to as part of this memorandum. 

Mr. JuBtioe Cox over-ruled tho objections to tho 
Bill of Complaint. 


MOTION TO STRUCE THE ANSWER 

The allegations of the joint and several answers of 
the defendants that raise the legal points considered by the court 
on the motion to dismiss the bill should bo stricken from the 

answers - the ruling of Mr. Justioe Cox on the motion to dL smiss the 
bill ie store deoisis. 

Other parts of the answer sought to be strioken out 
will be discussed separately, 

(b) of Paragraph 6 

This sub-paragraph alleges matter that has no relation 
to the issue involved in this suit. The sub-paragraph does 
not deny that plaintiff is the owner of the copyright nor does 
it set up any matter of defense to the infringement thereof. 

The paragraph is merely a self-serving, extraneous recitation 
of immaterial allegations. 





















A similar defense was interposed in the case of Belford, 
Clarke & Co., vs. Scribner, decided by the Supreme Court of the 
TJhited States, V. S. 144, page 488 , 36 L. Ed. 514. The facts in 
the case involved an alleged defense to the copyright action on 
the ground that the authoress of the article who sold it to the 
appellee, Charles Scribner, was a married woman and that under the 
law of New Jersey the husband had a property interest in the 
earnings of the wife and that therefore the sale to Scribner was not 
complete without the husband's jointure. The court, speaking by 
lir. Justice Blatchford said: 

"The opinion of the Circuit Court 
further correctly said: 'It is certain that, if there 
is any ownership in this work by copyright at all, it is 
in the complainant, in whose name the copyright was taken 
and now stands, so far as is shown by the proof in 
this case. If the law of the domicile of Urs. Terhune 
entitles her husband to any part of her earnings that 
is a matter to be settled between her husband and the 
complainant and which the defendants cannot interpose 
as a defense to a trespass upon the complainant's property 
rights in this copyrighted book'". 

If there was a joint authorship betweai said Smith and 
defendant Pearson it is a matter between them as to the division 
of the earnings, if any, but that fact, if it is a fact, does 
not concern the plaintiff, admittedly the copyrighted owners. 

In Lederer vs. Saake, 166 Fed. 810, the court said: 

"In a suit for infringement of 
copyright the fact that a person in whose name 
copyright was taken is not the author cannot be set 
up as a defense." 





"(«)’* of Paragraph ,10 

It does not lie In the mouth of defendants Pearson and 
Allen to defond the infringement on the ground that they avb 
informed end believe that the ortlole In question wee not purohsnan 
from eaid Smith or paid for. fluffiolent possession and title to 
the article was in plaintiff to neoure a oopyrlght and aa stated 
in the caoo supra, Harms vs. Cohenj 


"The intangible property 
in the oopyrlght la ontiroly nopnmto and dlatlriot 
from the ovmorahip of the material object oopyri/'ji^d” 


// 




% ' ' o 

"(o)" of Paragraph 10 fin ' 

Thio paragraph io irrelevant and lmmatarlal to the 
presented. The paragraph io not a dofonoo to the allegations of 
the bill. The December 1931 ioouo of The Waohingtonlon was 
copyrighted and the articlo "The Milla - of tho Oodo" was uaed 
substantially by defendants in the book known aa "Mare Merry-tlo-hound" , 
as is admitted. The fact, if it is a fact, that the ownore of 4 the 
stock of The Washingtonian Publishing Company unoucoennfully 
interdicted publication of tho magazine and refused to furnish 
further money, and that this court under date of April 4., 1038 
ordered the sale of the stock in "The Washingtonian" to a oertaln 
party in accordance with a petition filed by certain rooolvorn in 
utterly immaterial and irrelevant and should be stricken out aa 
surplusage. 


Paragraph 15 

The gist of thio paragraph io that one of the defend ants, 
Liveright, obtained a copyright on the book entitled "More Merry-no-llound" 
in which the article copyrighted by plaintiff was used In August 1038 
and that defendant Liveright thereby obtained righto which enables it 
to escape th6 infringement alleged in the Dill of Complaint. 

This proposition of law io entirely disposed of by 


Earns vs. Cohen, supra 

















ae oopyright by defendant Llyerlgbt of the book 

■*" -» «- - fights Intervonlng on otbenniee to 

infringe the oopyright of the plaintiff and thin parngra,* ehonld 
be stricken out no immaterial. 


( b) of Paragraph 17 

So far as the allegations of this paragraph relate to 
the claim on the part of the defendant Pearson that he had a 
ght to use the article because he purchased it from one Rixie Smith 
in July 1952 the contention is disposed of in the cases cited supra. 

So far as the paragraph relates to the alleged failure 
of registration of copyright in accordance with the law, that 

question was disposed of by Mr. Justice Cox in overruling the motion 
to dismiss# 

Section 13 of the Copyright Law enables the copyright owner 
to file copies at any time until the expiration of three months (when 
he is a resident of the United States) after demand has been made 
on him by the Register of Copyrights. 

In this case no demand was made and the oopies were deposited 
prior to the filing of the bill as required by the Act. 

As to the other allegations in this paragraph to the 
effect that the editor of the magazine, The Washingtonian, 
is alleged to have obtained the publication of the magazine without 
authority is no defense, even if it were true. 

The paragraph contains no allegation that the copyright 
itself was abandoned by the plaintiff. The subject matter of the 
whole paragraph is immaterial to the issue involved and should 
be stricken out. 
























(o) of Pn vnpsr qph 17 

'ilio matter of (o) of Paragraph 17 lo oolf oorvinRand 


Immaterial oxoopt for tho admission by dofondontn, Liverlght and 
Van Boon Prose of tho nnlo of tho book ontitlod "Moro Merry-Oo-Round" 
containing tho infringed oopyright artiolo which admlto tho only 
material allocation of Paragraph 17 of tho Dill of Complaint. 


Tho alioRation of (o) of Paragraph 17 to tho offoot 


that tho dofondantn Liveright and Van Rood Prooo aro informod 
and boliovo that thoy havo tho full and oxoluoivo right to tho uao 
of tho copyrighted artiolo involvod in thin ouit io mado irrelevant 
and immaterial by tho copyright of tho infringed artiolo by plaintiff 
in Docombor 1931 which dofondanto admit. (Canos supra) 

(a) of Paragraph 10 

Tlio alio gat iono of this paragraph aro immaterial and 
irrelevant under tho dootrino of the oasoa cited supra. 

(a) of Paragraph 22 

A moro roading of this paragraph diooloaos its utter 
irrelevancy to the issues of this oaso. 

(o) of Paragraph 22 

Hio some oomment may be made as to the allegations of this 
paragraph as is made with relation to the preooding paragraph. 

(d) of Paragraph 22 

The same comment may be made as to this paragraph as has 
been made with relation to the two preceding paragraphs. 


For the reasons set forth the plaintiff submits the 


paragraphs and parts thereof included in the motion should be stricken 
out. 



0J?-gUA- f], fhdjyl J 


ALAN B. DAVID _ 

ATTORNEYS FOR PLAINTIFF • 
8l5-15th St. N. 17., 
hashington,D.C. 
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IN HIE 3U1HEM1'. GOUHT OK 'J\!K 01 ST HI CT OF C0LUMD1 A 
HOLDING AN EQUITY COUNT 

Tho Washingtonian Publishing Co., Ino., ) 

( 


Plain tiff, ) 

( 


Drov/ Pearson, ot al. 


( 

) 

Defendants. ) 


) Equity No. 55429 


STIPULATION 

It is horoby otipulatod by oounool for plaintiff and 
counsol for defendants in tho abovo entitled procooding that 
counsel for defendants nuy havo until Juno 12, 1933, to answer 
the motion of tho plaintiff to striko parts of tho answer to tho 
bill of complaint. 





$ . Acu 


Attorneys for Plaintiff. 





Attorneys for DofenduntsT 


BH 





























IN THE SUPREME COURT OF THE DISTRICT OF COLUMBIA 
HOLDING AN EQUITY COURT 

THE WASHINGTONIAN PUBLISHING CO., INC., ) 

Plaintiff, ) 

( 

v. ) Equity I^ToV 6 s&9. 

DREW PEARSON, et al., j ,,i 2 Ym 

Defendants. ) T 

I ^ i 1^ * *' 

STATEMENT OF POINTS AND AUTHORITIES IN OPPOSITION 

TO MOTION TO STRIKE PARTS OF THE ANSWER TO 

THE BILL OF COMPLAINT 

The defendants, Drew Pearson, Robert S. Allen, Liveright, 
Inc., and Van Rees Press, Inc., by their attorneys, submit the 

I 

following statement of points and authorities in opposition to 
the motion to strike parts of the answer to the bill of complaint 
filed in the above entitled cause, 

I. 

Plaintiff seeks to strike from the answer the allega¬ 
tions which raise the legal point considered by the Court on the 
motion to dismiss the bill. The absurdity of this request is 
shown by the fact that Mr. Justice Cox, in his order denying the 
motion to dismiss the bill, specifically reserved to the defend¬ 
ants the right to raise the same questions in their answers. The 
only lawful purpose which plaintiff’s motion to strike such al¬ 
legations from the answers can, therefore, possibly have is to 
test tiie sufficiency of that defense prior to the hearing on the 
merits. This is perfectly proper under Paragraph 33 of the Equity 
Rules of this Court. Therefore, if this be the purpose of the 
motion to strike, this Court is now asked to determine the princi¬ 
pal point involved in this case, namely, the construction of the 






















Copyright Aot and ito roqulramont for tho prompt dopoolt of copies 
In order to oupport an aotlon to onforoo righto presumed to huvo 
aooruod undor tho Copyright Aot, ratlior than to await lto deter- 
mination upon tho trial on tho morlto uo apparently oontomplatod 
by Mr. .Tuotioo Cox. 

II. 

Plaintiff aeoko to otriko Paragraph G(b) of tho anower 
on the ground that it dooo not dony that plaintiff io tho ownor 
of the oopyrlght nor dooo it oot up any matter of dofenoo to the 
Infringement thereof. Paragraph 6 of tho bill dooo not allege 
that plaintiff was the ownor of thio or any other oopyrlght. It 
merely states tho oontents of the magazine in question "from a 
time previous to the yoar 1931 and for sometime thereafter" and 
the extent of the oiroulation of tho magazine. Defendants state 
in Paragraph 6(a) of their answer that they have no knowledge of 
the partioular faots asserted in Paragraph 6 of the bill, but in 
Paragraph 6(b) of the answer the defendant Pearson seta forth 
facts concerning the publication and contents of the magazine and 
suggests the defense that is later asserted, as specifically con- 
j templated by the order of Mr. Justioe Cox denying the motion to 
dismiss the bill. 

III. 

. 

Plaintiff seeks to strike Paragraph 7(a) of the answer 
on the ground that it alleges joint authorship but does not deny 
that the article was copyrighted by plaintiff. 

Plaintiff, in Paragraph 7 of the bill, alleges that the 
article was written, oomposed and oreated by Rixie Smith and the 
answer merely seeks to correct that statement. If the question 
of authorship be immaterial, the plaintiff should not have raised 
it in his bill. 

The question of the oopyrlght which plaintiff claims to 
































have secured is elsewhere covered in the answer 


IV. 

Plaintiff seeks to strike Paragraph 9 of the answer on 

the ground that it denies the ownership of the article copyrighted 
by the plaintiff* 

Paragraph 9 of the bill alleges the sale, for a valuable 
consideration, of the article by Rixie Smith to the plaintiff, a 
careful reading of the answer to this paragraph shows that it de¬ 
nies this allegation and then seeks to explain the basis for the 
denial. This point having been raised by the bill, it was the 
duty of the defendants to answer it. If it be immaterial, it 
should have been omitted from the bill. 


V. 

^I^-Ift-tiff seeks to strike Paragraph 10(c) of the answer 
on the ground it is irrelevant and immaterial to the issue pre¬ 
sented and is not a defense to the allegations of the bill. 

Paragraph 10(a) of the answer is an admission by defend¬ 
ants Pearson and Allen of the allegations of Paragraph 10 of the 
bill except as to the purchase of the said article, and Paragraph 
(b) is a plea by defendants Liveright and Van Rees Press that they 
tave no knowledge of the truth of the allegations. Paragraph (c) 
is merely a further statement by defendant Pearson as to the right 
of the plaintiff to publish the article in question in the month 
of December, 1931, and sets forth that such authority was not ex¬ 
istent and that therefore the plaintiff had no right either to 
>ublish or to copyright the article as alleged. Neither the bill 
nor the answer at this point refer to the copyright or ownership 
thereof, but only to the purchase and publication of the said 
article. 
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S VI. 


Plaintiff seeks to strike Paragraph 15 of the answer on 
the ground that the Copyright by defendant Liveright of the book, 
More Merry-Go-Round, "gave him no rights, intervening or other¬ 
wise, to infringe the oopyright of the plaintiff." 

Paragraph 15 of the bill alleges that the plaintiff ac¬ 
quired the sole and exclusive rights to the article in question 
by its alleged oopyright thereof. Defendants specifically deny 
this allegation and state, as a basis thereof, that any rights 
which might have been available to the plaintiff by compliance 
with the provision of the Copyright Act became subject to the in¬ 
tervening rights of defendant Liveright. 

This raises the principal, if not the only, point in¬ 
volved in this case, namely, the right aoquired by the plaintiff 
by printing a notice of copyright in the December, 1931, issue of 
its magazine. There was a complete failure on the part of the 
plaintiff to complete its registration of the copyright by com¬ 
plying with Section 12 of the Copyright Act, which requires the 
prompt deposit of two copies of the publication with the Commis¬ 
sioner of Copyrights and makes such deposit a prerequisite to the 
maintenance of any court action based upon the alleged copyright. 
Plaintiff filed no claim of copyright or application for regis¬ 
tration of copyright, or did it deposit the required two copies 
until more than fourteen months after publication. 

Plaintiff contends that the case of Harms v. Cohen , 

279 Fed. 276, settles this point and fully supports its motion to 
'strike this defense from the answer. However, that case involved 
the right of a plaintiff who had taken the necessary steps to 
comply with Section 12 of the Copyright Act and so qualified for 

■1 

the prosecution of an action alleging infringement of the copy¬ 
right. In the instant case, however, the principal question is 
. whether or not the plaintiff actually acquired any right which 
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would give him the privilege of maintaining suoh an aotlon. 

It is tho primary contention of tho dofondanta that 
plaintiff’s failure striotly to oomply with Section 12 of tho 
Copyright Aot preoludos him from, pi’osoouting this aotion, rocard- 
less of whether or not defendant Livcriglit, prior to plaintiff’s 
alleged compliance with tho Aot, completed registration of tho 
book, "More Merry-Go-Round”, by complying with all requirements 

' 

of the Aot the day following publication. As a further defense, 
defendants allege that the aotion of defendant Liveright, in pub¬ 
lishing during the interval of plaintiff’s failure to comply with 
the Aot, gave it an intervening right whioh is a complete defense 
to a suit based upon a subsequent ooraphanoe with the Aot. 

The basis for these prinoipal contentions of defendants 
may be briefly expressed as follows: 

1, Plaintiff oannot maintain this aotion beoause it 
failed to oomply with the provisions of Seotion 12 of the Copy¬ 
right Aot . 

Section 12 of the Copyright Act of 1909 as amended, 
provides that after publication of the work, with the notice of 
the copyright ’’there shall be promptly deposited in the copyright 
office or in the mail addressed to the Register of Copyrights, 
hashington, District of Columbia, two ooples of the best edition 
thereof then published, ’’ and that "No action or proceeding shall 
be maintained for infringement of copyright of any work until the 
•/ provisions of this Act with respect to the deposit of copies and 

j( 

registration of suoh work shall have been complied with". 

There can be but little question that the plaintiff 
failed to comply with the requirement for the prompt deposit of 
• copies, inasmuch as deposit was not made until more than fourteen 
i months after the publication of the notice of copyright. As a 
matter of fact, plaintiff’s oounsel admitted in court at the time 
of the hearing on the motion to dismiss, that the deposit was not 
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promptly mado. 

It has boon suggested, however, that failure promptly 
to deposit ooploo oan have no offoot, under Soctlon 12, provided 
ooiilon are ultimately doposltod boforo any oult lo lnotltuted. 

In further oupport of thlc suggestion, It lo said that the only 
penalty provided for failure to dopoolt copleo lo that set forth 
In Seotlon lid of tho Aot, wherein the Register of Copyrights is 
authorized to require the dopoolt of copies and In default there¬ 
of "tho proprietor of the copyright shall be liable to a fine of 
$100 and to pay to tho Library of Congress twice the amount of 
tho retail prlao of tho boot edition of the work, and the copy¬ 
right ahull booomo void", Thio contention overlooks the fact 
that Section 13 does not make It mandatory for the Register of 
Copyrighto to roquire the deposit of copies and thus lay the 
foundation for the imposition of tho penalty, but that it merely 
states that the Register " may " roquire such deposit. 

The Register has no means of knowing when a claim for 
copyright has boen mado unless the oopy of the work is brought to 
his attention. The plaintiff ceased to secure registration of 
copyright with lt3 issue of Ju ly, 1931, and so far as the Regis¬ 
ter of Copyrights v/as concerned, the magazine may forever have 
ceased publication with that issue. And there are, no doubt, 
many publications which come into being but exist for such a 
3hort time that copyright registration is never completed. The 
Register of Copyrights has no means of knowing what publications 
are being issued with the notice of copyright except where the 
registration process is completed by the filing of an application 
and the deposit of copies. It v/as obviously for this reason that 
the Register is merely given the authority, but not required, to 
make demand for suoh deposit. 

On the other hand, the provisions of Section 12 make it 
mandatory upon the proprietor promptly to deposit oopies, and the 
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»»ia,Y Penalty will oh In definitely provide for not depositing 
00 l ,i * B Promptly In that It shall prooluae thn proprietor from 
bringing millu In th« present oana, tim prop riot or did not oa«- 
Ply wl tli tho requirement, but four toon month* la tor sought to do 
mo, not for tho purpose of perfecting bln oopyrlght and scouring 
t)»o usual protootion theroundor, but for thn obvioun purpo** of 
eupporting thin null, 

,1 vronpootlvo of any other consideration, It in thorn- 
ioihi nubinl tied tlmt thn pin Jut Iff hornln failed to comply wl th 
thn retirements of t)m Aot, end Jo, therefore, not qualified to 
maintain thin notion, 

»’• Tim d ul'iindnii t .^lvorijK bt no on rod I ni.orvcni ng r Jg)i to 
which prooluflo t)>e muluto nano o of thin not !on. 

When plaintiff published tho notice of copyright, It 
merely Initiotod tho copyright, as ohovm by tho marginal headnote 
to Section 9 In tho official publication of tho Aot. Thin wau 
notloo to tho publlo that oopyrlglit protootion wan claimed; in 
other v/ordn, that plaintiff wan not dedicating the leauo to tho 
publlo. Hut tho protootion could not bo ooourod, aooompuniod. by 
tho right to maintain cult for Infringement, until roKlntratlon 
wan oomplotod and ooplon v/oro dopoaltofl an provided In Hoot Ion 12. 

In tho present oaoo, it Is admitted that a notice of 
copyright wa a publiohed but thut no ooploa woro dopooltod for 14 
months, and that nuoh dopooit wue, therefore, not promptly made. 
Tho dofondant Llveright publlohod tho allogod infringing matter 
in August, 19152, eight montho after publication of copyright and 
nix months before tho doposlt of ooploo. Dofondant Llvorlght hud 
ovory reason to believe that plaintiff had abandoned any inten¬ 
tion to comply w1th tho Copyright Aot and thus to avail ltnolf of 
tho protootion afforded thoroby; In other wordo, that plaintiff 
had dedloate d tho mutorial to the publlo. An examination of the 
off loo rooorda would have aubotantlatod thin bollof, boouunc it 
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I 

would have disclosed that registration of copyright and deposit 
of copies had not been made of any issues of plaintiff’s publica¬ 
tion since Jul y „ 1931* This would certainly amount to an es¬ 
toppel as to defendant Liveright, even though it might not be 
held to bar suit against alleged infringers for publications 
which took place after the deposit of copies and the completion 
of registration. 

The position of defendant Liveright thus becomes close¬ 
ly analogous to that of a person to whom is available the defense 
of intervening rights in a suit involving the infringement of a 
reissue patent . A reissue patent is one which is granted to take 
the place of an original patent which has been discovered to be 
“wholly or partly inoperative or invalid, by reason of a defec- 
tive or insufficient specification, or by reason of the patentee 
claiming as his own invention or discovery more than he had a 
right to claim as new”. 35 U.S.C.A., Sec. 64, R. S. 4916. Inter¬ 
vening rights arise whenever a person manufactures or sells a 
product, or uses a process, in the interval between the grant of 
an original patent and the reissue thereof, which acts infringe 
the reissue claims but do not infringe the claims of the original, 
patent• 

It has often been held that a plaintiff is estopped to 
enforce a reissue patent against a defendant who has acquired in- 
tervening rights. Koto Meter Corp« v. 5. A. Laboratories (1932), 

55 F. (2d) 936; Ashland Fire Brick Go. v. General Refractories 
Co. (1928), 27 F. (2d) 744; Bull Dog Floor Clip Co. v. ilunson 
Mfg« Co. (1927), 19 F. (2d) 43, 46. See also Krauth v. Auto¬ 
graphic Register Co« (1921), 285 Fed. 199. This theory is based 
upon the assumption that the defendant has relied upon an appar¬ 
ent dedication of everything disclosed in the original patent but 
not claimed therein. And it has been held that actual knowledge 
of and reliance upon the original patent is not necessary to sup- 
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port the estoppel theory. See Moto Meter Coro, y. a. Ta ^ 0 _ 
t ories , supra, and Autoplano Co. y. American no. (1915), 222 Fed. 
276. A defendant may well be charged with constructive notice 
of all issued patents. Olsson v, U. s. (1931), 72 Ct. Cl. 72. 

It is not definitely settled as to the protection which 
a defendant may be accorded in the enjoyment of his intervening 
rights, it has been held that the defendant acquired an irrevoc¬ 
able license under the reissued patent. Autopiano Co. v. Anerioan 
Co^, supra. Other decisions hold that the license terminates with 
the filing of the reissue application. Naivette. Inc., v. Blsh- 
Inger, (1932), 61 F. (2d) 433. The best considered cases on the 
subject hold that the infringing acts must have taken place before 
the filing of the reissue application. Howe v. Coffield (1912), 
197 Fed. 541} Ashland Fire Brick Co. v. General Refractories Co. , 
supra. See also Halvette, Inc. v» Blshlnger . supra. Other cases 
indicate that the acts must take place before the grant of the re¬ 
issue application. Auto-piano Co. v. American Co. and Krauth v. 
Autographic Register Co. , both supra. 

Some courts have gone farther than the estoppel theory 
and have held that a broadened reissue is void on the grounds of 
intervening rights. General Electric v. Richmont (1909), 178 
Fed. 84} Supreme Co. v. Security Co. (1924), 299 Fed. 65. See 
also Coon v, Wilson (1885), 113 U. S. 268, 28 L. ed. 963; Parker 
and Tililpple 0o« v, Yale Co. (1887), 123 U. S. 87, 31 L. ed. 100; 
Dunham v« Dennison Mfg. Co. (1894), 154 U. S. 103, 38 L. ed* 924. 

In the case at bar, it makes no difference, so far as 
the defendants are concerned, whether the estoppel theory is ap¬ 
plied or whether it is held that the.failure of the plaintiff to 
comply with the retirement promptly to deposit copies makes it 
impossible for it to maintain a suit for infringement against any 
party. The former view is no doubt the more equitable and, it is 
submitted, should be followed. This precludes suit against the 
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defendants herein, but it would not preclude suit against the de¬ 
fendants or any other party for the use of material appearing in 
any issue of plaintiff*s magazine which was properly registered, 
ana copies deposited, prior to the infringing publication. How¬ 
ever, it precludes suit against defendants for sale of copies 
a£fcer plaintiff’s compliance with the Act, if such copies were 
published before compliance. See Bull Dog Floor Clin Co. v. 
t.iunson Llfg. Co. . supra. 

As in the case of a reissue patent, so here, the re- 
j auired initial step was taken. The inventor makes application for 
patent, the proprietor publishes notice of copyright. But inter¬ 
vening rights may arise because the inventor fails to place his 
specifications and/or claims in proper foxm to give him the pro- 
i tection to which his invention entitled him, and A the proprietor 
j fails to comply with the requirements of the copyright act in or- 
| der to qualify to maintain a suit for infringement. Until the 
'proprietor complies, he can no more successfully sue than can the 
inventor successfully sue for an infringement based upon specifi¬ 
cations and claims which might properly have been made, but which 
were omitted and, therefore, required a reissue patent to cover 
them* Until the required statutory steps are taken, neither the 
inventor nor the proprietor can challenge the assumption to which 
their failure gives rise, namely, that the matter was dedicated 
to the public, and, until this assumption is rebutted, any acts 
which might have been actionable if the required statutory steps 

had been taken give to the performers thereof intervening rights 

ca.n 

in the form of a license which oeuld only be terminated by the 
filing of an adequate application for a reissue license by the 
inventor, or the deposit of copies and application for registra- 
ition by the proprietor. 

(The mere fact that the manufactured article carries a 
, notation of patent, and that the publication carries a notice of 
























| oopyright is no indication whatsoever of the extent of the pro- 
I teotion which has been actually secured by the inventor and the 
proprietor, respectively.) 

In the present case, the alleged infringing act was the 
publication of oertain material eight months after plaintiff*s 
' publication of notioe of oopyright, and six months before the de¬ 
posit of copies. Further publication by defendants of the said 
material may now be said to constitute an infringement, but the 
plaintiff is dearly estopped to deny the right of defendants to 
their said publication during the period of the plaintiff’s fail¬ 
ure properly to protect itself by the deposit of oopies as re¬ 
quired by the Aot. 

VII. 

Plaintiff seeks to strike Paragraph 17(b) of the answer 
on the ground that the question of the failure of registration of 
copyright in accordance with the Act was disposed of by Mr. Jus¬ 
tice Cox in overruling the motion to dismiss. As previously 
stated, there was reserved to the defendants the right to raise 
this same question in the answer, and Paragraph 17(b) of the an¬ 
swer is a further statement of the defendant’s contention that 
the plaintiff never aoquired any right which would support a suit 
against defendants for the alleged infringement of copyright. 

;The legal questions are discussed in Part VI hereof. 

Plaintiff states that Paragraph 17(b) of the answer 
oontains no allegation that the oopyright itself was abandoned by 
;j the plaintiff. Defendants would make no such allegation because 
of the fact that they contend that plaintiff never seoured such 
a copyright as would support an aotion for its infringement. They 
oontend, as shown in Part VI, supra, that the failure of the 
plaintiff to comply with the Aot as to deposit of copies and regis>* 
tration was paramount, as a matter of law, to a dedication of the 
subject matter to the public• 
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Plaintiff seeks to strike Paragraph 17(c) of the answer 
on the ground that it is self-serving and immaterial except for 
the admission by defendants Liveright and Van Rees Press that 
they published and sold the book entitled "More Merry-Go-Round". 
The further answer of these defendants, contained in Paragraph 
17(c), merely sets forth that they believe they had full and ex¬ 
clusive right to the publication and use of all material appearing 
in the said book. This merely again raises the defense already 
set forth, namely, that the action of Liveright, Inc., in pub¬ 
lishing during the four teen-month period of plaintiff's failure 
to rebut the presumption of dedication, gave to defendant Liver¬ 
ight an intervening right which is a complete defense to this ac¬ 
tion. 

DC. 

Plaintiff seeks to strike the allegations of Paragraph 
19(a), 22(a), 22(c) and 22(d) on the ground that they are immater¬ 
ial and irrelevant. 

A close examination of Paragraph 19(a) of the answer 
will disolose that it merely denies the allegations of Paragraph 
19 of the bill and in further answer sets up the defense that 
the plaintiff had never secured exclusive right to the use of the 
article. 

Paragraphs 22(a), 22(c) are merely further answers to 
the bill itself and set up bases for the defenses interposed. 

They are not evidence, strictly speaking, but merely matters of 
procedural fact to facilitate the determination of the questions 
of law involved. They do not appear to be matters of which this 
Court may take judicial notice; therefore, if it be held improper 
to set them forth as part of the defense in the answer, it is 
submitted that the sufficiency of the defense interposed cannot 

properly be decided at this point but must await trial on the 
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X^aragraph S£(d} shows that plaintiff had knowledge of 
the dafendan t-’s alleged infring ana nt many months prior to the 
plaintiff*? compliance with the Act. and to the institution of 
this proceeding. It has a direct bearing upon plaintiff’s good 
faith, and upon this Court’s determination of the respective 
equities of the parties, in that the delay in bringing suit may 
have bean a deliberate effort to augment the prospective daimgos. 

On the third page of the points and authorities sub¬ 
mitted by plaintiff in support of its motion to strike, there ap¬ 
pears a reference to the memorandum of points and authorities 


filed by the plaintiff in opposition to the motion of defendants 


to dismiss the bill. Plaintiff states that its memorandum is "a 
part of the record and is referred to as part, of this memorandum”. 

It is, of course, a well established fact that motions, 
and papers filed in connection therewith, become a part of the 
Clerk’s file but not a part of the record, unless they beoome a 
oart of the record by stipulation of counsel or by order of court. 
Any reference to papers filed in connection with the motion to 
dismiss is, therefore, improper. 

XI. 

The motion to strike should, in all respects, bo denied. 


Kespeotfully submitted, 

Attorneys for Defendants. 

A oopy of the foregoing opposition has been served upon 
the attorneys for plaintiff this 12th day of June, 1935. 

- - w ---— 
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Holding cm Equity Court 


TUK WASHINGTON PUnLISHINO CO., INC., 

Plaintiff, 

vo. 

DREW PEARSON, ot al., 

Dofondant• 
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) Equity No«55,489 

filed 

JUL » 1 W'Jj 
VMM E. CUNN1N01UM, Clert. 


Tho motion to strike will bo granted aa to para¬ 
graphs 6-B, 7-A and all of 9 and 22 of the Answer, and other¬ 
wise overruled. 

Upon tho main question, argued before mo, I am of 
the opinion that prompt deposit of oonios at tho Library is 
not nooessary to complete tho copyright. However, tho answer 
contains allegations seeking to raise questions as to whether 
there was abandonment or dedication to public use. These 
were not referred to in the argument. I am uncertain whether 
tho questions aro proporly raised by the teisTherefore, I 
think it hotter that the allegations be allowed to stand for 
disposition at tho time of trial. The long delay in filing 
copies would seem to bo evidence boaring on that question. 


Justice. 



July 10, 1955 






IN THE SUPREME COURT OF THE DISTRICT OF 


Holding an Equity Court 



THE WASHINGTONIAN PUBLISHING CO., INC. 


Plaintiff, 


No. 55,429 


DREW PEARSON, et al. 


Defendants. 


MEMORANDUM 


At the conclusion of the trial I announced that 
I was satisfied from the evidence that the plaintiff 
company acquired copyright upon publication of the 
article v/ith notice of copyright in ” The Washingtonian” 
in its issue of December 10, 1931. Upon announcing 
such conclusion I reserved for further consideration 
the question of plaintiff's right to the remedy sought. 

The facts v/hich are material to a consideration of 
the question are stated in chronological form, as follows: 

On December 10, 1931 the plaintiff pub- 
lished the last issue of its monthly magazine. 

The Washingtonian, claiming copyright thereon 
by means of the usual printed notice. ( The 
claim was not thereupon registered and copies 
were not thereupon deposited in the Copyright 
Office.) On August 25, 1932 Liveright, Inc., 
one of the defendants, published a book entit¬ 
led ” More Merry-Go-Round ”, written by defen¬ 
dants Pearson and Allen and printed by defen¬ 
dant Van Rees Press, Inc. This book contained 
matter.substantially similar to the contents of 
an article appearing in the said December, 1931, 
issue of The Washingtonian. Copyright was 
claimed by means of the usual printed noticej On 
August 26, 1932 defendant Liveright deposited 
tv/o copies of the said book, ” More Merry—Go— 






Round ”, together with claim of copyright, in 
the Copyright Office, paid the fee, and ob¬ 
tained a certificate of registration; on Decem¬ 
ber 14, 1932 the last edition of n More Merry- 
Go-Round ” was printed; on February 21, 1933 
plaintiff deposited copies of the said December, 
1951, issue of The Washingtonian, together with 
claim of copyright, in the Copyright Office, paid 
the fee, and secured a certificate of registra¬ 
tion (On the same day it likewise deposited conies, 
and obtained registration of claim of copyright, 
of the other eleven issues, January through Novem¬ 
ber, of 1931.); on March 8, 1933 plaintiff insti¬ 
tuted this suit alleging infringement of the arti¬ 
cle appearing in its said issue of December, 1931. 

It thus appears that the plaintiff failed to regis¬ 
ter its claim of copyright and to deposit copies of the 
work in question until more than 14 months after publi¬ 
cation, approximately six months after the occurrence of 
the alleged infringing act, and more than two months 
after the printing of the last edition of the alleged 
infringing work. 

So far as it is pertinent to this discussion. Sec¬ 
tion 12 of the Copyright Act of 1909, as amended, pro- 
vides- 


"That after copyright has been secured by 
publication of the work with the notice of copy¬ 
right as provided in Section nine of this Actj there 
shall be promptly deposited in the Copyright Office 
or in the mail, addressed to the Register of Copy¬ 
rights, Washington, District of Columbia, two com¬ 
plete copies of the best edition thereof then pub¬ 
lished, .... to be accompanied in each case by 
a claim of copyright. No action or proceeding 
shall be maintained for infringement'of copyright 
in any work until the provisions of this Act with 
respect to the deposit of copies and registration 
of such work shall have been complied with. 1 * 

In approaching the question it is necessary to have 
in mind that at common law an author had the exclusive 
privilege of first publishing his work or the right to 
prevent it from being published by others unless he should 
have first published it himself. He had a right to deter¬ 
mine whether or not it should be published at all, and if 







published, when, where, by whom and in what form. But 
this exclusive right was confined to the first publica¬ 
tion. When once published, his work was dedicated to 
the public, and he had no exclusive right to multiply 
copies of it or to control the subsequent issues of 
copies by others. This common law right is known as 
"common law copyright", or "copyright before publication". 
It is the right which an author has in his manuscript and 
is a property right. It is so stated by Samuel D. Hirschl 
in his special lecture "Trade-mark and Copyright Protec¬ 
tion in Business". 

The rights and remedies of the copyright proprietor, 
here considered, are created by statute. By the statute 
certain rights are secured and certain remedies afforded 
to the copyright proprietor. The rights being created by 
statute are determined and measured by the provisions of 
the statute only; but the statute has a double aspect, it 
not only secures rights to the copyright proprietor but 
affords him certain remedies as well; and the remedies 
are only such as are prescribed by the statute. 

Clearly the copyright is secured to an author upon 
the publication of the copyright work with notice of his 
claim of copyright, but the- statute requires more of him 
before he can avail himself of the remedies given by the 
statute. Since the remedies are statutory only he is 
entitled to them only when he has met the requirements of 
the statute. By complying with the conditions of the 
statute the copyright proprietor is entitled to recover 
statutory damages upon proof of such facts only as are made 
necessary by the language of the statute. In securing his 




copyright by publican™ - 

P i0atiOn an auth °r has f ixed in w hi a 

:; p ;: ty ;; shts in -—- - hac rr 

statute . ln POSiW ° n t0 " k ” 6nf0rCe «“ of 

°ry adages by one v;ho infringes the r . • 

T ~ , . •*-ringes the copyright work. 

ne wishes to avail himself of the remedies afforded by 

6 StatUte he mUEt 80 fur «^ ana do that which Is re¬ 
ed b; the statute, i.e., he shall promptly deposit in 
Copyright Office two copies of the copyright work; until 

h-B d06S SO tl0 hoc Q 

naked property right in the copyright 
Tien he has complied with the statute by promptly 
depositing the copies in the Copyright Office he has put 
himself in position to secure the protection of the courts 
and to recover statutory damages if his copyright work be 
infringed. The statute confers the property rights in the 
copyright work upon publication with notice, but the enjoy 
ment and protection of such rights through the remedial 
processes afforded by the statute are subject to the accom 
plishment of the conditions and formalities prescribed in 
the statute. It would seem that the jurisdiction of this 
court to enforce plaintiff’s rights is conferred solely by 

plaintiff’s full compliance with such conditions and form¬ 
alities. 


Sutherland in his work on STATUTORY CONSTRUCTION, 
Second Edition, Volume II at page 1140 is authority for 
the proposition that in statutory proceedings the statute 
must be substantially complied with; every act reouired 
v.hich is jurisdictional, or of the essence of the uro— 
ceeding, or prescribed for the benefit of the part£ to 
be affected thereby, must be done; the requirement is 










mandatory. At page 1142 he makes the further observation 
that where a statute confers a new right, privilege or 
immunity the grant is strictly construed, and the mode 
prescribed for its acquisition, preservation, enforcement 
and enjoyment is mandatory. On the same page he says that 
this is the rule as to copyrights.• 

The principles of statutory construction as here 
applied resemble those which control the construction of 
enabling statutes. Such statutes impliedly prohibit any 
other tnan the statutory mode of doing the acts which 
they authorize. This is illustrated by numerous cases 
where statutory rights and remedies are given. It is 
said that where a statute, in granting a new power, pre¬ 
scribes how it shall be exercised, it can lawfully be 
exercised in no other way; and in all cases where, by the 
exercise of such a power, one may be divested of his property, 
the grant is strictly construed; the mode of proceeding pre¬ 
scribed must be strictly pursued; the provisions regulating 
the procedure are mandatory as to the essence of the thing 
required to be done. 

I conclude as matter of law that as a condition 
precedent to plaintiff’s right to avail itself of the 
remedies afforded by the copyright law it was necessary 
for it to promptly deposit two copies of its publication 
in the Copyright Office. This it failed to do and only 
attempted to comply with the statute in that regard some 
months after the occurrence of the alleged act of infringe¬ 
ment. The plaintiff has not therefore made out a case 










° :i t;m * ntitl « 14 to the statutory remedy which It 
eehs. For the reasons assigned plaintiff's bill of com. 


plaint Will be dismissed, the costs to be assessed against 
the plaintiff. Section 40 of the Copyright Act permits 


the award of attorneys' fees as part of the costs within 
the discretion of the Court; but the Court is not per¬ 
suaded that attorneys' fees should be so assessed in this 


case. 


Formal orders, necessary for the record, will 
be presented. 



Justice 









IN THE SUPREME COURT OF THE DISTRICT OF COLUMBIA 
HOLDING AN EQUITY COURT 


THE WASHINGTONIAN PUBLISHING CO., INC. 

Plaintiff, 
v. 

DREW PEARSON, et al, 

Defendants. 


NO. 55,429 

/Cv 


POINTS AND AUTHORITIES ON fyo 

MOTION FOR REHEARING . 

. 'n 

i %>, 


It is submitted that the law of the case was 




established at an extended hearing and argument before 
Mr. Justioe Proctor upon motion to strike certain 


portions of the answer filed by the defendants. At that 
time Justice Proctor entered in the case the following 
memorandum: 

" MEMORANDUM 

"The motion to strike will be granted 
as to paragraphs 6-B, 7-A and all of 9 and 22 of 
the Answer, and otherwise overruled. " 

"Upon the main question, argued before 
me, I am of the opinion that prompt deposit of copies 
at the Library is not necessary to complete the 
copyright. However, the answer contains allegations 
seeking to raise questions as to whether there was 
abandonment or dedication to public use. ' These were 
not referred to in the argument. I am uncertain 
whether the questions are properly raised by 
the answer. Therefore, I think it better that the 
allegations be allowed to stand for disposition at 
the time of trial. The long delay in filing copies 
would 6eem to be evidence bearing on that quest ion .h 

"July 10, 1933. 

"(Signed) James M. Proctor 
Just ice." 























This hearing, as indicated by the foregoing memorandum 
left open for consideration the sole question as to whether 
or not there was an abandonment or dedication of the 
copyrighted article to public use, and the delay in 
filing the copies was to be used merely as evidence bearing 
upon that question. 

This memorandum was entered by Justice Proctor after 
the question had been exhaustively discussed on both sides 
and the matter fully briefed. 

Counsel for the defendants did not press the question 
of abandonment or dedication for the obvious reason that 
it is perfectly apparent that literary material which has 
been properly copyrighted cannot be dedicated to the 
public use except by authorized publication without the 
notice of copyright or by licensing some one else to publish 
the same material. 

II 

Our brief filed in this cause prior to the Court’s 
memorandum of March 28 was devoted almost exclusively to 
an analysis of the Copyright statute and an argument upon 
principle with respeot to the right to sue after deposit 
of copies for infringement occurring prior thereto. Since 
the Court’s memorandum of March 28, however, we have given 
closer attention to a judicial examination of this subject 
and desire now to submit the cases bearing upon the 
particular point. Two of these cases are exactly in point 
and sustain the contention made by us in this cause, 
one an American case and the other an English case under 
a substantially identical Copyright provision. No cases 
to the contrary are in the books. 























Lumlere v. Pathe Exchange, Inc, et al, 

Circuit Court of Appeals of Second Circuit. 

Judges Ward, Hough and Mant on, Sy'tTIfed. 438. 

In this case Lumlere, a photographer, took three 
pictures of Dolores Casinelli, a motion picture actress, 
and copyrighted them. Thereafter on August 26, 1919, 
plaintiff sued Pathe Exchange, et al, for infringement, 
accounting and injunction. On April 17, 1920, Judge 
Learned Hand dismissed the bill without costs or 
prejudice and with leave to commence a new action.. All 
parties appealed. 

The Circuit Court of Appeals first held that 
Lumlere who took the pictures of Miss Casinelli had a 
right under the circumstances to copyright them. 

In May, 1919, Miss Casinelli was employed by Pathe 
Exchange as an actress in "The Unknown Love". Pathe 
Exchange wished some photographs of Miss Casinelli for 
publicity purposes. Lumlere refused to sell them without 
his copyright notice attached. Pathe Exchange then took 
some of these copyrighted photographs and employed an 
artist by the name of Michaelson to make two drawings 
of Miss Casinelli differing from the photographs in 
details of dress but UBlng the Lumiere photographs for the 
face. These drawings were published with Michaelson's 
name substituted for the name of Lumiere in the notice 
of copyright thereon. 

The Circuit Court of Appeals held that such use 
was an infringement of Lumiere's copyright. 

Then the court discussed and decided (beginning at 
page 429) the question we are interested in here: 

"This brings us to the question 
whether the plaintiff ha6 so complied with the 
provisions of the copyright act of March 4, 1909 
(Compiled Statutes Sections 9517-9524, 9530-9584), 






















"as to be entitled to maintain thiB action. 

Under Section 11 of that act only one copy of the 
photographs not to be reproduced for sale need be 
deposited and the date of publication need not 
be stated in the certificate of registry under 
Section 55 but, if they are to be reproduced for 
sale, two copies must be filed under Section 13, and 
the date of publication, i. e. the earliest date on 
which copies were sold (Section 62), must be stated 
in the certificate of registration under Section 55. 

In either case copying the photographs, infringed 
the copyright and the right to recover for infringe¬ 
ment committed before a certificate of registration 
for copies to be reproduced for sale had been abandoned 
would continue. (Underscoring supplied) 

"The plaintiff’s copyright was established by 
the publication with notice of copyright as against 
all the world whether with or without actual 
notice and could not be declared void because not 
’promptly’ followed by deposit of copies as required 
by the Act except by action of the Register of 
Copyrights under Section 13, which was not taken. 

"The plaintiff relies in his bill upon his having 
published the photographs with the notice of copyright 
in accordance with Section 9 and 18 and upon 
certificate of registration obtained under Section 
55 dated August 8, 1918, and a deposit of two copies 
of each photograph on the same day. The trouble is 
that the certificates of registration are for 
photographs not to be reproduced for sale, no date 
of publication being stated. Section 12 provides 
that ’no action or proceeding shall be maintained for 
infringement of copyright in any work until the 
provisions of the act with respect to the deposit of 
copies and registration of such work shall have been 

complied with. 

. 1 
V 

"Deposit of copies and registration is each a 
condition precedent of the right to maintain an 
action for infringement. When the bill was filed two 
copies of each of the photographs had been deposited, 
but the registration required by the act had not 
been obtained. The registration relied on is for 
photographs not to be reproduced for sale, whereas 
these photographs had been reproduced for sale more 
than a year before. 

" Nevertheless the plaintiff may get a certificate 

of registration under Section 55 for photographs to 

be reproduced for Yale" as required by Section 13. 

and "thereafter may maintain another act ion , which 
indeed we are informed has been taken. For this 
reason the District Judge rightly dismissed the bill 
without prejudice , and the matter of costs was in 
his discretion. The parties cannot by agreement, 
expressed or implied, alter the statute." (Underscoring 
supplied) 







































Here was have not only the holding of the 
Circuit Court of Appeals, but the holding of the Judge 
of the District Court, that the failure to secure the 
certificate of registration required by the statute 
did not depr ive the copyright owner of the right to 
sue for damages for infringement occurring prior thereto. 
The underscoring in the foregoing decision of the Circuit 
Court of Appeals was placed there by us for the purpose 
of emphasizing this holding by the two courts. 

The Court of Appeals flatly holdB that the procur¬ 
ing of the certificate of registration required by the 
statute, and this would apply equally to the deposit of 
copies, was a mere condition precedent to the right to 
bring suit. The court below dismissed the bill but with 
the right to bring suit upon the same cause of action 

when the statutory requirement has been complied with, 

\ , - * ; • ■ - * , . , 

and the Circuit Court of Appeals held this to be right 
and also dismissed the bill with the express statement 
that a new suit upon the same cause of action might be 
brought when the statutory requirement had been complied 
with. 

To the decision in this case (Lumiere v. 

* f ' ’* ~ : ■ , ; 1 ■ • , I ' ‘ 

Pathe Exchange), Judge Hough attached a memorandum showing 
that he did not wish to be precluded upon this question, 
but his memorandum does show that he understood that the 
decision of the dourt itself was authority for the 

- i ' * Ia* * „ ' .1 ■ r : *'* r . 

t 

proposition that compliance with the statutory requirements 
was merely a condition precedent to bringing suit for 
damages which had theretofore accrued by reason of 

i 

infringement. 

j , '» w f r . .. . 

So far as we have been able to learn, this is the 

” ti . f‘. • *; ' ' !;, \ * .• *4 - f I * 

only case decisive of this particular point in the American 
courts, although there have been some expressions to the 
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same effect in other oases. 

Judge Learned Hand of the Distrlot Court heard 
the case of Lumiere v. Pathe Exchange when it was in 
the District Court. He was of opinion that the procurement 
of certificate of registration was merely a condition 
precedent to bringing suit and that the certificate could 
be secured and suit maintained for infringement occurring 
prior thereto, because h e dismissed the bill in this 
case “without costs or prejudice and with leave to commence 
a new action" after securing the proper registration 
certificate. This ruling was made on April 17, 1920. 

This ruling was upheld by the Cirouit Court of Appeals in 
1921. 

In 1923 Judge Hand had before him the copyright case 
of Millenthal v. Berlin (291 Fed. 714). In this oase 
it is true the question we are now discussing was not 
before the court, but certain statements made by Judge Hand 
in the Millenthal case are extremely important when we 
consider he had before him his own*decision and the decision 
of the Circuit Court of Appeals in the Lumiere case. 

In the Millenthal case Judge Hand said: "The purpose 
of the deposit is to secure two copies of’the best edition* 
for the Library of Congress as a condition upon the right 
to protect the copyright". 

Again Judge Hand speaks about the delay by the 
copyright owner in depositing copies, etc. and says: "He 
may mend hie case even in the event of long delinquency". 

Again he says: "In my judgment the time of deposit 
in Section 12 is permissive". 

Finally he says: "The purpose of the Act of 1909 
was to open a path for authors beside and not through 
the quagmire which had been created under the old act". 






























Here he evidently referred to the old law which made the 
deposit of copies a oondition precedent to procuring 
copyright as distinguished from the new law in making the 
deposit of copies, etc. a condition precedent merely to 
bringing suit for infringement. 

Here we have a very able and experienced Judge 
heartily sustaining the proposition that the present 
act requires performance of certain things merely as a 
condition precedent to bringing suit without disturbing 
any right and being sustained by the Circuit Court of 
Appeals. 

We contend this is the law of the land and should 
be followed by this court. 

This same question, however, has been decided by 
the British Courts under a statute substantially 
identical with that contained in the American Copyright 
law and decided flatly in favor of the proposition that 
compliance with the statutory requirement of depositing 

copies, etc, merely/postponed the enforcement of the 

remedy and entitled Vhe-copyright proprietor to sue for / 

damages, whenever these requirements had been complied 

with, which had ocourred prior thereto . 

Let us then examine this English case. 

Goubaud v. Wallace , 36 L. T. N. S. 704. 

■ ** * ’ *■..'« 4 • . V »' 

This case was decided by the Queen's Bench 
Division of the High Court of Judicature of England in 
1877. We deem it important that this case be set out 
in full as follows: 
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"High Court of Judicature 

"Queens' Bench Division 


"1877 


"May 11 and 12. 

"Goubaud and Another v. Wallace (a) 

"Copyright, registration of - condition precedent 
to action for infringement - 5 & 6 Viet. c. 45, ss. 13, 24. 

"The registration of copyright is a condition 
precedent to suing for infringement, but not to the exis¬ 
tence of the copyright itself, and that the infringement 
took place prior to registration is no defence. 

"This was a demurrer to a statement of defence in an 
action for breach of copyright. 

"The statement of claim alleged that the plaintiffs 
were proprietors of the copyright in a book published in 
parts, and called "Life of the Earl of Beaconsfield," and 
had, before action brought, entered their proprietorship 
in the registry of the Stationers' Company, as required by 
5 & 6 Viet. c. 43, s. 24, set forth below, and that the 
defendant, being the printer and the publisher of the 
newspaper called the Morning Advertiser, infringed the said 
copyright by publishing portions of the plaintiffs' book 
in the said newspaper. 

"The material defence was that the plaintiffs had 

, • i r * ' 1 * * •' * ■ * * • • - ‘ m * % 

not made the entry required by the statute before the 


infringement 






"To thi6 defence the plaintiffs demurred, on the 


ground that the entry need not have been made before 
infringement. 

1 •• • • . • - .• ' ••■... ' *' • : ■ ’ r. ; . 

"The material sections of the Copyright Act 1842 

.. f . ..V.. • * ■ ' ; «... ..... ’ 

5 & 6 Viet. c. 45, are as follows: 

• • •• V - / "• ^ •• •• r 

"13. It shall be lawful for the 
proprietor of copyright in any book published, 
or any book hereafter to be published, to make 
entry in the registry book of the Stationers' 

























"Company, of the title of such book, the time 
of the first publication thereof, the name and 
place of abode of the publisher thereof, and 
the name and place of abode of the proprietor 
of the copyright of the said book, or of any 
portion of such oopyright in the form in that 
behalf given in the schedule to this Aot 
annexed, upon payment of the sum of five 
shillings to the officer of the said company; 
and it shall be lawful for every such registered 
proprietor to assign his interest or any portion 
of his interest therein by making entry in the 
said book of registry of such assignment, and of 
the name and place of abode of the assignee 
thereof, in the form given in that behalf in 
the said schedule, on payment of the like sum; 
and such assignment so entered shall he effectua 
in law to all intents and purposes whatsoever, 
without being subject to any stamp or duty, and 
shall be of the same force and effect as if sucn 
assignment had been made by deed. 

•’34. No proprietor of copyright in any book 
which shall be first published after the passing 
of this Act shall raaintainany action or suit at 
law or in eqaity, or any summary proceedings in 
respect of any infringement of such copyright, 
unless he shall before commencing such action, 
suit or proceeding, have caused an entry to be made 
in the book of registry of the Stationers' Company, 
of such book pursuant to this act: Provided always, 
that the omission to make such entry, shall not 
affect the copyright in any book, but only the right 
to sue or proceed in respect of the infringement 
thereof as aforesaid; provided also that nothing 
herein contained shall prejudice the remedies which 
the proprietor of the sole liberty of representing any 
dramatic piece shall have by virtue of the Act passed 
in the third year of the reign of his late Majesty 
King William the Fourth, to amend the laws relating 
to dramatic literary property, or of this Aot, 
although no entry shall be made in the book of 
registry aforesaid. 

" Atherley Jones , for the plaintiffs, referred to 
Copinger on Copyright, p. 72, and argued that the words of 
sect. 24 threw no burden on the proprietor of a copyright 
to register before action, and that without express words 
no suoh burden could exist. 

"The S olicitor-General ( Sir H, Giffard, Q.C. ), 
with him Buller and Child, for the defendant, cited 
C assell v. Stiff (2 K. & J. 379, per Wood, V.C.; 7 & 8 Viet, 
c. 13), and argued that the intention of the Legislature was 
that registration should take place immediately on the copy¬ 
right being acquired, inasmuch as only upon any other 
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"construction of the law infringements might take place 
without any knowledge on the part of the present 
infringer. 

"At herley Jones , in reply, cited Beckford v. Hoo d 
(7 T. R. 630). 

" Mellor, J. - I have been much perplexed by 
the consideration of the practical difficulties which may 


arise from our giving a literal construction to the 

’ , 

section, but in the end I have come to the conclusion that 
we cannot do otherwise than give that construction to it. 
It is plain that the statute, 5 & 6 Viet. c. 45, affected 
a material alteration in the law. (The learned judge 
read sects. 13 and 24 and proceeded:) I am of the opinion 
that under these sections the registration of copyright is 
merely a condition precedent to the bringing an action 
for infringement, and not to the existence of the copyright 
itself. Registration, in fact, is necessary only to 
perfect the right to sue, not to create it. 

ufl it '» fj ■* I V 

" Field, J «- I am of the opinion that the plain¬ 
tiffs are entitled to judgment, and on this point I have 

»t.v| * £ -*j jr .T fc 0 v > ' ■ It .. V5 \ flV - , . , “ ’ v. ’ > & ~ j? tX 

no doubt whatever. On reading the statute of Anne and 

■ ■, ■» 

other statutes in pari materia, I have come to the 

S ■: J • • \ * ; . r ' 

conclusion not only that the language is clear, but also 
that the language carries out the intention of the 
Legislature. 

i. *> - / i jt VXrti’i r .*6 *. \ * 

"The statute of Anne recognized the existence 

.. 

of copyright, but protected it only by the imposition 

of penalties for piracy. 

* - ^ * . • 

"Not long before the passing of the statute of 
Anne came Be ckford v. Hood (ubi sup.) in which it was 
held that an action lay for infringement notwithstanding 


the penalties, the imposition of which, by the statute, 
























"it had before been though, barred the posaeesor 
of the copyright of the remedy by action* It seems 
perhaps unnecessary to give a specific remedy by 
action on the case as it is given by 5 & 6 Viet. c. 45, 
s. 15. Now the Solicit or-Gene r al relied on sect. 24 of 
5 & 6 Viet. o. 45, and argued that it could never have 
been intended that that section should allow the 

proprietor of a copyright to delay registration as long 

• • 

as he pleased, so long as he registered before action. 

Before looking to 5 & 6 Viet. c. 100, passed in the 
same session, with reference to copyright of designs, 
we find that where the intention was different, different 

i p* Vi x * *. . , 

words are used. By sect. 4 of this Act it is enacted 
that "no person shall be entitled to take thebenefit 
of this Act, with regard to any design in respect of the 
application thereof to ornamenting any article of 
manufacturing, or any such substance, unless such design 
have before publication thereof, been registered according 
to this Act. * * * * " 

"To see the object of registration, we 

««, t * V . • - ; r. 

must look at the words of the statute, and these show a 
clear intention on the part of the Legislature to alter 
the law. They had the clause of the statute of Anne 

before them, and might have adopted if they pleased, 

’ * f 

but they did not adopt it. The preamble of 5 & 6 Viet. c. 45, 
shows that they .intended to go beyond that clause. 

This preamble states that it is expedient to amend the 
law relating to copyright and to afford greater encouragement 
to the production of literary works of lasting benefit 
to the world. It is clear, therefore, that the 
Legislature intended to alter the law, and to give the 






















"right of action at once. 

w Judgment for plaintiff s. 

•'Solicitors for the plaintiffs, Merrlman and Morris 
"Solicitors for the defendants, H. J . and T. Child " 

This case discloses an interesting parallet between 
the development of the British copyright law and the 
American copyright law with respect to deposit of copies 
and the procurement of registration. Prior to the British 
Copyright Act of 1843 it would seem that deposit of 
copies and securing of registration was a condition 
precedent to procuring copyright but that the Act of 1842, 

5 & 6 Viet, c* 45, changed this law so as to make deposit 
of copies and the procurement of registration, after 
publication, merely a condition precedent to the 
institution of suit. Similarly, prior to the American 
Act of 1909 the deposit of copies and securing of 
registration was a condition precedent to securing the 
copyright, but this law was changed by the Copyright Act 
of 1909. 

The foregoing English decision^,therefore, 
is exactly in point, and disposes of the question now 
under consideration upon principle due to the practically 
identical provisions of the English and American Copyright 
Acts. An analysis will show that the British Act and 
the American Act upon the same subject are identical 
in meahing. 

The American Act says: "No action or proceeding 
shall be maintained for infringement of copyright in 
any work until the provisions of this title with respect 
to the deposit of copies and registration of such work 
shall have been complied with". 

The English Act provides: "No proprietor of 























"copyright in any book whioh shall be first published after 
the passage of this act shall maintain any action or suit 
at law or in equity, or any similar proceedings in 
respect of any infringement of such copyright, unless he 
shall before commencing such action, suit or proceeding 
have caused an entry to be made in the book of registry 
of the Stationers' Company, of such book pursuant to this 
act: Provided always, that the omission to make such entry, 
shall not affect the copyright in any book, but only the 
right to sue or proceed in respect of the infringement 
thereof as aforesaid * * * 

If we insert in the American Act the expression 
found in the British Act, i.e. "Provided always that 
the omission to make such entry, shall not affect the 
copyright in any book, but only the right to sue or 
proceed in respect of the infringement thereof as aforesaid" 
the two acts are identical in meaning. To all intents 
and purposes the language just quoted must be inserted 
in the American Act, because the Circuit Court of Appeals 
in the Lumlere case specifically held that the deposit 
of copies and the securing of registration did not affeot 
the validity of the copyright itself. The Circuit Court 


of Appeals said: 

Ijt 4 J \ ^ ^ • 1 | u 

"The plaintiff's copyright was 
established by the publication with notice 
of copyright as against all the world 
whether with or without actual notice and 
could not be declared void because of not 
.• >_ 'promptly 1 followed by deposit of copies 

as required by the Act except by action 
of the Register of Copyrights under Section 
13, which was not taken" 

ft ♦> . y • . ~ v: *.,.* . 
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not binding upon the courts of this country. Nevertheless, 
since the meaning of the British provision is idential 
with that of the American provision, and the British 
decision isrendered upon principle which is manifestly 
sound, and, as shown by his Lordship North, J. in 
Oats v« Devonshire Newspaper Co. (hereinafter discussed) 
which was decided twelve years after the decision in 
Ooubaud v. Wallace holding that the universal, and as 
he calls it the notorious practice, of authors and 
publishers in England was to delay the filing of copies 
and securing of registration until there had been an 

* 4 ' ' . ' ' ~ * j • • r 

infringement and then they performed these statutory 

It 2. 2 L t •. r y , ... / , \. . / - 

requirements and instituted Buits for past infringements, 

we think the reasoning and authority of that case should 

i * IN % LL **.*•' . V. v. . » ‘ * ' L . .. 

be controlling here unless some good reason is shown why 
the American dootrine should not be different from 
the British doctrine. 

i ... v. V.» . u n s r » z 

Another English case which, though not dealing 

v. . ■ • X I - 

with the exact question here involved, is extremely 
illuminating on the subject, and discloses the 
practice in England subsequent to the Goubaud case is 

* \ ' V ’ < ’ . ^ . * ; *, •’ , * * 

Cate v. Devonshire Newspaper Co ., 

L. R. 40. Ch. D. 500 

This is an English case decided in 1889 by 
the Supreme Court of Judicature. North, J . delivering the 
opinion of the court. 

i < . ’ . 

A-simple statement of this case is as follows: 

TV*;4 tv * y ’ ? *‘j ••; ’ . . . .* •> 

Cate owned a publication which he called the 

i. r . , • ■* . t ... 

••Commercial Compendium", in which he published periodically 

: If* • \ m : * /• * .o- • ■ * • • . 

business data, such as bankruptcies, failures, assignments 
for benefit of creditors, etc., and this publication 

0 j # 

• . . . T • 

was sent regularly to his subscribers. One of his subscribers 






























was the “London Association for Protection of Trade". 
Instead of sending his publication entitled "Commercial 
Compendium" to this subscriber he printed a large number 
of his publications and entitled them "London Association 
for Protection of Trade" and sent them to this subscriber 
who distributed them to its members. 

The defendant, a newspaper, which was one of the 
members or subscribers receiving the publication from 
"London Association for Protection of Trade" published 
on several occasions some of the material from this 

. ^ * • . ■ • * i , \ ' * . y 

publication, and Cate sued for infringement. 

The publication entitled "Commercial Compendium" 

C * * V; <*' '* ‘f 5 - I ; | r , ’ ■ 

was registered at the Copyright Office which was required 
to entitle the plaintiff to sue for infringement. 

The publication which the defendant received and from 
which it copied certain of the material in its newspaper 
was not registered at the copyright office under the title 
of "London Association for Protection of Trade", but the 
publication under this title oarried a notice that it was 

„ 4 * s , •« . ^ 4 . % . v r 

i ‘ % * - * . I i - 

confidential information for the subscribers to whom it was 

; :.-f ft t : 'V V: . ' ? f . - 

sent. 

• -i. 

In the court of his opinion, North. J . had occasion 

1 • • • ‘ • } . • * > K ] . . 

to discuss the question of the right to sue as related to 

* • i ... !/ r 

the duty to register at the copyright offioe. His 

'-"ft f "i- • , .. V 1 i:.. '.V; ; • . 

Lordship said: 

"It is well known that registration is only 
necessary as a condition precedent to suing; and the 
almost universal practice on the part of large 
publishers notoriously is that they do not register 
until just on the eve of taking some proceeding; then 
they take care to register their copyright and sue upon 
it. I think, therefore, that the contention that the 
defendants have not been warned by registration of the 
title under which the document appears is not one 
which can be sustained. 5\irther it seems to me impos¬ 
sible for the defendants here to say thet they have been 
misled by the silence of the plaintiffs on the subject 

into publishing what they have done, because when 

• 
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Jh^L 1 ?° k the document which they have received, 
there is a direct warning at the head of it that 
it is strictly private and confidential and is not 
r® be . used for the purpose of publication. They 
therefore, if they choose to publish it, cannot 
say that they have been misled into the belief 
that they would be justified in publishing the 
contents of that paper because they have been 
expressly warned by the paper itself that they 
had not any such right. tt 

Thisopinion is extremely illuminating for two 
reasons. First that his Lordship flatly holds that 
the registration is merely a condition precedent to 
bringing suit and that the practice in all England is 
notoriously that publishers habitually wait until their 
copyrighted material has been infringed and then only 
do they register in order to bring suit for infringement 
which has already occurred. 


Second: We are also interested in what his Lordship 
said in connection with the matter because we have 
formerly pointed out in our brief that pirates cannot 
complain that they have been mislead when upon the face 
of the very paper they have pirated they have been given 
notice and warning, as was true in this case, where the 
notice of copyright was printed on the magazine itself, 
that they had no right to publish what they were publishing. 

The, theory that copyright owner has a ba^e 

legal right prior to deposit of copies and 

securing registration is unsound on principle . 

On principle, a holding that prior to the deposit 
of copies and seouring of registration the copyright owner 
has only a bare legal right is unsound. 

The mere statement of the case is its own 
refutation. It is settled law, and so held by the court 
in this case, that the copyright proprietor secures a 
copyright on publication with notice, but the very 
nature of the case precludes a holding that the right 
acquired o&a be a bare legal right. The right acquired 




















on securing a copyright is not merely a right to do 
something - it is a right to exclusively do something - 
exclusively publish, republish, vend, etc. the copyrighted 
article. 

If others may als o publish the same material after 
the copyright owner has secured his copyright by 
publication with notice, then the right of the copyright 
owner ( which is a right to e xclusively publish) is taken 
away altogether, because everybody else has the same right 
and the copyright owner then has no more right than he 
had at common law. Therefore to say that he has a bare 
legal right voids the copyright altogether because when 

r*' ; ^7 fc , * , i * . •. ^ * 

others have also the right to publish (which they may do 
without claiming copyright) the copyrighted literary 
work is dedicated to the public and is lost to the copyright 
owner forever. The statement, therefore, that he has a 
bare legal right is not only inconsistent with the statement 
that he has a copyright, but is equivalent to saying that 
he has no right whatever. The proposition, therefore, is 

j • • *»*. • • V* * , » ' y •% -«j ••• »,,. * 

unsound on principle. 

For the violation of any right there is a remedy 

J * ^4 ^ • . » f* • ♦ f 4 - . , v * **" 1 •* x # f 1 Z ' ' . • Al 

or else the right itself is destroyed. 

For every right there is a remedy and where there 

V. » t ‘ . , . , • . 

is no remedy the right is last. The authorities might be 

t * ' » tv ‘ 

multiplied upon this subject. 

(See 1 0. J. 985 and notes) 

I t certainly cannot be said that Congress in the 
copyright act intended, either expressly or by implication, 
to destroy the copyright by merely postponing the remedy 
until certain things had been done. The avowed purpose 
of Congress inchanging the old law by the Act of 1909 was 
to avoid the very thing which the proposed holding 
of the court would result in# 

























A practical and consistent interpretation of 
the Act as made by Judge Hand ini the liillenthal and 
Lumiere cases in the District Court , and affirmed by 
the Circuit Court of Appeals in the Lumiere case, 
and as made by the British Courts in the cases herein 
discussed, support and preserve the fundamental principle 
that where you destroy the remedy you destroy also the 
right* Any other construction, at least that one which 
it is here proposed to be placed upon the Act, would 
destroy, rather than preserve, the rights conferred by 
the Copyright Act* Obviously no such intention 
was ever entertained by Congress or inany was expressed 
in the Copyright Act. The only way to preserve the rights 
given to the author or publisher who is protected by 
the Act is to construe the matter now under consideration 
exactly as it has been construed by our Circuit Court 
of Appeals and the British High Court of Judicature . 

As was decided by the court in Lumierev. Pathe Exchange , 

\ v 

(supra) and in the District Court below, the requirements 
with respect to deposit of copies, securing registration, 
etc. w ere mere conditions precedent to the right to file 
suit and that a suit might be brought after doing these 

things for an infringement theretofore occurring ; also as 
was said by the court in both English cases heretofore 
cited, the doing of the things required by the statute are 
merely conditions precedent to the right to sue for the 

wrong that had been committed. 

>\ •t' 4 * I >• ' -\ 
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We therefore submit that all of the 


authority that has been found is to the effect that 
Congress intended merely to postpone the remedy 
and not to deprive the copyright owner of any 
rights, and that whenever the copyright owner has 
complied with the statutory requirements by 
deposit of copies and securing registration his remedy 
then extends to any prior infringement of his rights. 
Any other conclusion would destroy the copyright 
altogether. Such is not the law here nor the law or 
practice.for many years in England under a substantially 
identical statute* 


Respectfully submitted, 




GIBBS L. BAKER 



ATTORNEYS FOR PLAINTIFF 
815-l5th St.N«W. 
Washington, D. C. 


Receipt of copy of the hereinbefore memorandum of 
points and authorities is hereby acknowledged this Af 



day of April, 1935. 




ELIOT C. LOVETT 



ELISHA HANSON 


ATTORNEYS FOR DEFENDANTS 
729 - 15th St.N.W. 
Washington, D.C. 
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equity. 


Defendants 
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Attorney of Record in above entitled 


cause, do hereby certify that the following-named persons attended Court (ts 
witnesses on behalf of ipfamtiffc. defendant 3 the number of days set opposite 
their names, to wit: 



Apri l 10 . 1985 


, 22X2 


7—MU 














































UST THE SUPREME COURT OP THE BISTRXCT OP COUJimu^ 
HOLDING AN EQ.TJIT1 COUNT 


THE ’.YA3HINGTONIAN PUBLISHING GO. , INC. , ) 


( 


v. 


DREW PEARSON, et al, 


Plaintiff, ) 
( 
) 
( 
) 
( 

Defendants. ) 


No. 55429. 


c r? 


r ' T 

P \ V. - 


STATEMENT OF POINTS ARP AUTHORITIES IN QP^AlON 

TO PLAINTIFFS MOTION FOR REHEARD^ 

The defendants, Drew Pearson and Robert Allen, file 
this their statement of points and authorities in opposition to 
the motion of the plaintiff herein for a rehearing of the above 
entitled cause, and in support thereof state: 


I. 


The decision of the Court herein, acting through 
Mr. Justice Letts, is not contrary to the Memorandum Opinion of 

I this Court, acting through Mr. Justice Proctor, upon the plain¬ 

tiff 1 s motion to strike parts of the defendants t nriRwe-p , 

Mr. Justice Proctor stated that he was of the opinion 
that prompt deposit of copies was not necessary to oomplete the 
copyright, yet he concluded that the long delay in filing copies 
in this case seemed to be evidence bearing upon other questions 
raised by defendants. 

Mr. Justice Letts also held that the deposit of 
copies was not neoessary to oomplete the oopyright, but he con¬ 
cluded that, at least under the circumstances of this case, the 
failure of the plaintiff to comply with the Statute requiring 
a prompt deposit defeated its right to recover against the de¬ 
fendants. 


























Sven though the decision of Mr. Justice Letts were 
^ftfwpatlble with the memorandum opinion of Mr* Justice Proctor 


It would nevertheless be decisive and would not be subject to re¬ 

hearing because of the said prior memorandum opinion . 

It is needless to say that both Mr, Justice Letts and 
Mr. Justice Proctor acted for the Court in each instance and in 
aocordanoe with the facts and arguments presented. However, Mr. 
Justice Proctor*s opinion was based upon a preliminary motion 
whereas Mr. Justice Letts deoided the case after having heard 
testimony and argument extending over a period of approximately 
three days, and after having considered exhaustive briefs filed 
by both sides. In rendering his opinion Mr. Justice Letts, as 
aforesaid, acted for the entire Court, including Mr. Justice 
Proctor, nnfl if this opinion be considered inconsistent with the 
preliminary conclusion reached by Mr. Justice Proctor it must 
be held to have over-ruled the latter. 

in. 

The motion presents no new questions . 

The motion states in effect that the decision of Mr. 
Justice Letts is contrary to law. An examination of the 19-page 
statement of points and authorities in support of the motion 
indicates that it is based primarily upon English authorities, 
the principal case having been deoided approximately 50 years 
ago. These authorities were readily available to plaintiff at 
the time its previous brief was filed. Furthermore, they show 
no similarity to the present case either in fact or in law. The 
law, in particular, is shown to be quite different from that 
involved in this oase, because the English law omitted any 

provision for promptness in the deposit of copies and the regis¬ 
tration of copyright. (See pages 8 and 9 of plaintiff*s Points 



























and Authorities.) The requirement of our oopyrigrt law for 
prQTnpt deposit and registration, and the fa ilur e of the plaintiff 
to have complied therewith, appears to be the very basis of the 
well considered opinion of Mr. Justice Letts. 

IT. 


In view of the foregoing it is dear that the Motion 
for Rehearing should he denied. 

Respectfully submitted, 




Attorneys for Defendants. 


Copy of the foregoing Statement of Points and 
Authorities in Opposition to Plaintiff's Motion for Rehearing 
served upon attorneys for plaintiff this 28th day of May, 1935. 
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Attorneys for Defendants. 



























Ashbv Williams 

SUITE BOO, 810 riFTCeNTh 8TRCCT, N.W. 

Washington, d. c. 


r“ 


October 7, 1935, 

i 

Honorable F. Dickinson Letts, 

Supreme Court of District of Columbia, 
Fifth and. D Streets, Northwest, 
Washington, D. C. 


Re; Washingtonian Publishing Company, Incorporated., 

v. 

Drew, Pearson et als, No. 55429. 

Dear Judge Letts: 

At the argument of this case on October 1, you asked 
me what Lumiere sued for in Lumiere v. pathe Exchange, 
Incorporated, et als t 275 Fed. (CCA) 428, i.e., whetner 
he sued ror statutory damages. 

What Lumiere sued for was stated by the Circuit 
Court of Appeals to be "infringement, accounting and 
injunction". I did not consider this sufficient, how¬ 
ever, to answer your question and I therefore wrote Messrs. 
Coudert Bros, who represented the defendant in the case 
and they informed me that the prayer in Lumiere f s petition 
or bill was as follows: 

"WHEREFORE, complainant prays that the defen¬ 
dants may be restrained by injunction preliminary 
until final hearing and perpetually thereafter from 
publishing, selling or exposing for sale, or causing 
the same in any way, by their employees or other¬ 
wise, copies of the photographs of the said Dolores 
Cassinelli and that an order be made directing the 
said defendants to answer the allegations herein and 
deliver up to the duly authorized officer of this 
Honorable Court all of the said infringing copies to 
be impounded until further ordered, and that an 
account be rendered to complainant showing the exact 
number of said infringing copies so published or 
caused to be published by defendants, and that 
defendants pay to complainant all damages suffered 
from such unlawful publications, and all costs of 
this suit, including a reasonable attorneys fee, 






















You will observe that Lumiere prayed for what the 
statute authorized him to sue for in case of infringement, 
and I believe this fact clears up the question you raised. 

It is interesting to note that in the Lumiere case 
(See the quotation on page 4 of my last brief beginning 
"The plaintiff relies" and including the next paragraph) 
while the statute (Section IE) required the photographs 
to be promptly deposited they were not deposited for 
"more than a year" after they had been reproduced for 
sale, and that distinguished counsel (Coudert Brothers) 
did not even raise this question in defense of the suit. 

I am aware that a statute imposing a penalty must 
be strictly construed, but Section E5 of the Copyright 
Act (the section establishing the measure of damage for 
infringement) expressly states that these damages "shall 
not be regarded as a penalty". 

I believe the decision in the Lumlere case should be 
controlling until a different view is taken by the Court 
of Appeals or the Supreme Court. 


Yours very sincerely 



Copy to; 


Mr. Elliot Lovett, 
Attorney at Law, 
Hibbs Building, 


Washington, D. C. 










The Washingtonian Publishing Co., Inc., 

Plaintiff, 


v. 


No. 55429. 


Drew Pearson, et al, 


Defendants. 


MEMORANDUM 


F 1 Led 

EEB iO 1336 



Since writing the memorandum filed March 28, 1955 
plaintiff*s motion for re-hearing has been filed and 
submitted. Upon consideration of such motion my atten¬ 
tion has been directed to the case of Lumiere vs.Pathe 
Exchange, Inc., et al, 275 Fed. 428, and certain Eng¬ 
lish cases notably Goubaud & Another vs. Wallace 
decided by the High Court of Judicature in May, 1877. 

An examination of these authorities and others 
furnished by plaintiff in support of the motion for 
re-hearing persuaded me that the conclusion expressed 
in my memorandum of March 28, 1955 is erroneous. 

It follows that the motion for re-hearing should 
be granted. An appropriate order may be presented 
granting such motion. 




Justice 

















Ill TIE SUPREME COURT OF THE DISTRICT OF COLUMBIA 


Holding an Equity Court 


THE WASHIHGTQHIAH PUBLISHING CO., IHC., ) 


Plaintiff, 


vs. 

DREW PEARSOH, et al., 


( 

) 

( 

) Equity Ho. 55429 

( 

< F 1 t e 


Defendants. 


ORDER 


fre 


71936 




Upon consideration of the Motion for Rehearing iiled by 
plaintiff, and of the argument thereon, it is by the Court this 
3 7 day of February, 1956, 

ORDERED that plaintiff’s Motion for Rehearing be, and 


the same hereby is, granted. 




Justice 


J X \r, 


























THE WASHINGTONIAN PUBLISHING CO. , INC . , ) 

Plaintiff, ) 


rerun OU- COLTMUXA. 



DREW PEARSON, et al., 

Defendants. 


Equity No. 55,4£9 


ORDER OVERRULING COUNTER-MOTION AND GRANTING 


P l! iw te y 

-AN 1 5 134a 


GRANTING 


MOTION TO STRIKE MOTION FOR NEW TRIAL 


"CHARLES )l STRim, Cfe 


T 


This cause coming on to be heard upon the motion of the 


defendants to strike the motion for a new trial filed by the plain*- 
tiff, and also upon the counter-motion filed by plaintiff, together 
with the points and authorities filed in support and in opposition., 
and the oral argument of counsel, it is, by the Court, after due 
consideration, this 15th day of January, 1943, 


ORDERED- 


1. That the plaintiff’s counter-motion be and the same 


hereby is overruled. 

2. That the defendants’ motion to strike plaintiff’s 
motion for a new trial be and the same hereby is granted. 


y 


rr - 


JUSTICE"^ 


Seen: 





Attorneys for Plaintiff 





























fflljc fflrc&ibent of tfje Wltiiteb States of America 


To the Honorable the Justices of the District Court of the 



District of Columbia, before you or some of you, in a cause between The Wash lngton- 


ian Publishing Co., Inc., plaintiff, and Drew Pearson, et al., defendants, 
Equity No. 55,429, wherein the Judgment of the said District Court enter¬ 
ed in said cause on the ISth day of December, 19^2* is ln the following 
words, viz? 

Upon final consideration of this cause, including the Order and 
Findings of Fact and Conclusions of Law filed this date, it is by the 
Court this IS day of December, 1942, 

• ADJUDGED, ORDERED and DECREED as follows: 

FIRST. That the plaintiff recover of and from the defendants 
Drew Pearson and Robert S. Allen, Jointly, the sum of $15.46, and that 
the plaintiff have execution therefor. 

SECOND. That the plaintiff recover of and from the defendant 
Liverlght, Inc., the sum of $3,072.25, and that the plaintiff have 
execution therefor. 

THIRD. That the claim of the plaintiff against the defendant 
Van Rees Press, Inc., be and the same hereby is dismissed except as 
to costs. 

FOURTH. That the plaintiff recover from all of the defendants. 
Jointly, full costs herein, to be taxed by the clerk. 

F. Dickinson Letts, 


Justice. 







- Hi. 


t /«C^ < 7<1#JC /*u.»u4r«;U **»*«_4 xu «. - t, y— cixx>u « 

heard before the said Court of Appeals on the said transcript of record, and 
itvzs argued by counsel: 

<Z^n consrtberatton thereof, It is now here ordered and - adjudged 

-— by this court that the Judgment - of the said District 

Court appealed from in this cause be, and the same is hereby, affirmed with 

costs, and that the said defendants recover against the said Plaintiff 
ian 

The Washingtoi/Publishing Co., Inc., Ten Dollars and Fifty Cents for 
their costs herein expended and have execution therefor. 

January 17, 1944. 















J^OU, tEijCUCfOVC, &tX CoitllMttbtb that such execution and 

■ — proceedings be had in said cause— ____ 


’ ~ " ---- as according to 

right and justice and the laivs of the United States ought to be had, the said appeal 
notwithstanding. 

the Honorable HARLAN F. STONE, Chief Justice of 

the United States, the second — - .day of February - - in the 

year of our Lord one thousand nine hundred and forty-four. 


COSTS OF Defendants: 

Clerk s 5»50 

Attorney $ 5 s. .QQ. 


^.10.50 


Plus actual cost of printing briefs, with the 
appendices, in an amount not exceeding $2.00 per 
printed page of text and at rates not exceeding 
those generally charged in theDistrictof Columbia 
for inserts, tabular matter, lithographing, and 
similar matter. 
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■-MiiMW 

CUSHA HANSON 

ELIOT C. LOVETT 
OEOROE N. DALE 
J. MARK TRICE 
CHAS. S. SYKES 
RALPH S.TOWLER 


ADOI«e.»m ' HANLON" 


Mrs. Marion Bannister, 
1703 L Street, N. V., 
Washington, D. C. 



M 


/ 


Shcxikitikk IUhldino 
729 FIFTEENTH STREET 

Washington, D.G. 





November 18, 1931. 



My dear Mrs. Bannister: 


Mr. Pearson has referred your letter of 
November 17th to me. 


At the present time, I am carrying on cer¬ 
tain negotiations with the Receivers of 
the Mayflower Hotel for the acquisition 
of The Washingtonian by Mr. Pearson and a 
group of his associates. 

Until these negotiations are concluded, 

Mr. Pearson and his group will not contri¬ 
bute further articles to the magazine. 

Just as soon as they are completed, I shall 
let you know the result. 


Very truly yours, 








